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(32-51) 
[32] 
R, L, WEGERLE 
* * 
[44] 
DIRECT EXAMINATION 


BY MR. SMITH: 


[50] 
* * * 

Q. Will you now briefly compare the CDS rate schedule and 
the PR rate schedule? A. In some respects the two rate sched- 
ules are the same. For example, they both provide for the same 
rates. They both contain the same billing demand provision. They 


also have the same minimum demand charge provision. ‘The PR rate 


schedule differs from the CDS rate schedule in that it provides 


for a minimum monthly and minimum annual commodity charge. It is 
only when a customer obtains gas from Other Sources ane reduces 
the usage of his contract demand that the minimum commodity provi- 
sions of the PR rate schedule could result in an increase in a 
customer's 
[51] 

unit cost of gas. 

Q. Are there any provisions in the PR rate schedule or the 
CDS rate schedule which prohibit a customer from taking gas from 
Other Sources? A. No. A customer is free to make whatever elec- 


tion he desires with respect to purchasing gas from Other Sources. 
* * * 


1 


[69] 


* * * 


Q. Mr. Wegerle, I hand you what has been marked and identi- 


fied as Exhibit No. 5. Would you please explain this exhibit? 
A. This exhibit shows the Mcf deliveries by Home to Central Hud- 
son Gas and Electric Corporation by months for the calendar years 
1955 through 1960, inclusive. Line 14, sub-total, shows the annual 
deliveries made under the CDS or CDS-PR rate schedules, Line 16 
shows the deliveries made under the AOS rate schedule. Line 17 
shows the total deliveries for each of the years. Line 18 shows 
the contract demand or average contract demand in effect for each 
of the six years.’ Line 19 shows the load factor for each of the 
calendar years. This represents the relationship of the daily 
average of the annual deliveries on Line 14 to the average con- 
tract demand on Line 18. 

Was Exhibit No. 5 prepared by you or under your supervi- 

A. Yes, it was. 

[70] 

Is it true and accurate to the best of your knowledge? 
A. Yes, it is. 

Q. Why is this information shown for the years 1955 through 
1960? A. In the years 1955, 1956 and until December 1957, Home 
Gas Company supplied all of the requirements of Central Hudson. 
Beginning in December 1957 Central Hudson commenced taking gas 
from Tennessee Gas Transmission Company. Effective with the 


December 1958 billing month, Central Hudson entered into a Service 


(70-71) 
Agreement with Home Gas Company under the CDS-PR rate schedule. 
The years 1959 and 1960 show the deliveries to Central Hudson 
under the CDS-PR rate schedule. 

Q. Referring to Exhibit No. 5, will you describe the takes 
of Central Hudson from Home Gas Company with respect to the situ- 
ation you just explained? A. By referring to Exhibit No. 5, 
you will see that during the years 1955, 1956 and 1957 Central 
Hudson's purchases during the same months of each year maintained 
a fairly uniform relationship to annual purchases. In 1958 when 
Central Hudson was taking gas from Tennessee, you will notice that 
there were radical changes in the quantities of 

[71] 

gas Central Hudson took in the summer months. In the months of 
July and August they took no gas whatsoever from Home and during 
all the months April through November they cut back’ substantially 
from the quantities they took in the previous years. As a result 
of these cut backs, it is obvious that Home was losing very sub- 
stantial amounts of commodity revenues. In 1959 and 1960 after 
Central Hudson had entered into a PR Service Agreement with Home, 
you will notice that the volumes of gas taken during the summer 
months reached a level which is commensurate with the minimum 
commodity obligations which Central Hudson has agreed to under 
the PR rate schedule. The stabilizing effect on annual sales is 


shown at Line 14 of Exhibit 5. 


Q. Mr. Wegerle, I now hand you what has been marked for 


identification as Exhibit No. 6. Would you please explain this 


(71-72) 
Exhibit? A. Exhibit No. 6 consists of two schedules. Schedule 
No. 1 shows the monthly Mcf deliveries from Home to Orange & 
Rockland Utilities, Inc., during the calendar years 1952 through 
1960. Schedule No. 2 is a tabulation of the monthly Mcf deliver- 
ies from Home to the two distribution areas of Rockland for the 
years 1952 through 1960. 

Q. Will you please explain Schedule No. 1 in greater 
[72] 

detail? A. Schedule No. 1 shows the monthly Mcf deliveries by 
Home to Rockland for the calendar years 1952 through 1960, inclu- 
sive. Line 14 shows the deliveries under the CDS or CDS-PR rate 
schedules. Line 16 shows the deliveries made under the AOS rate 
schedule and Line 17 shows the total deliveries for each of the 
years 1952 through 1960. Line 18 shows the average contract 
demand in effect for each of these years. Line 19 shows the load 


factor for each of the years. This load factor is the relation- 


ship of the daily average of the deliveries shown on Line 14 to 


the average contract demand for each year. 

Q. Referring to Exhibit No. 6 would you explain why the 
years 1952 to 1960 were used? A. During the years 1952 and 
1953 all of the requirements of Rockland were supplied by Home 
Gas Company. Beginning in January 1954 Rockland commenced taking 
a supply of gas from Algonquin Gas Transmission Company. In Dec- 
ember 1955 Rockland began taking from a third source of supply, 
the Tennessee Gas Transmission Company. All of the gas purchased 


from these Other Sources was taken in Rockland's Eastern distribu- 


tion area. 


(72-73) 

Similarly to the case of Central Hudson, Exhibit 5 and Item A 
it is shown that the pattern of takes, particularly 

[73] . 
during the summer months, was substantially changed after Rockland 
commenced purchasing gas from Other Sources. Particularly after 
1955 when Rockland commenced taking from Tennessee, substantial cut 
backs in Rockland's takes from Home for its Eastern distribution 
area during the summer months occurred. This is clearly indicated 
by a comparison of the monthly figures for each year on Exhibit 6. 
The effect of these cut backs on Home in 1956 is even more clearly 
demonstrated by Item for Reference A. Item A shows that in 1956, 
Rockland reduced its takes from Home in its Eastern distribution 
area, shown in black, to almost nothing during the months of June, 
July and August. 

The extent of these cut backs during 1956 is shown in Item A 
by comparing the takes during the same months in 1953. The actual 
volumes are shown in detail on Schedule 2 of Exhibit 6 under Col- 
umn 2 and Column 5 respectively. By comparing the volumes taken 
for each month in 1953 and 1956, it can be seen that substantial 
cut-backs commence in April of 1956 as compared with the same 
month of 1953, and that these continue through November. I also 
call your attention to the fact that Rockland's takes from Home 


during the month of greatest consumption in 1953 and 1956 are very 


similar. In December of 1953, Rockland took 318,147 Mcf and in 


January of 1956, took 332,956 Mcf. However, 


(74-80) 
[74] 


as between these two years, annual takes were reduced from 


2,140,597 Mcf in 1953 to 1,617,612 Mcf in 1956. 


Item A and Exhibit 6 clearly show the change in the pattern 
of takes which occurred when Rockland began taking from another 
source of supply. They also demonstrate the loss of base load 
which Home suffered as well as the fact that Home was relegated to 
the position of supplying Rockland's peak requirements. 

* * * 
[79] 
* * 

Q. Mr. Wegerle, I hand you a document which has been identi- 
fied as Exhibit No. 10. Will you please explain this exhibit? A. 
The exhibit is illustrative of cost impact upon Seaboard and 
Kentucky Gas which would result from the loss of a portion of 
their base load in the event that they did not have their PR tar- 
iff provisions. Naturally because there are so many variable fac- 
tors in a study of this type certain underlying assumptions had to 
be made. I have attempted to 

[80] 
include most of these assumptions on page 1 of the exhibit. In 
addition, there is the underlying assumption that the customers of 
Seaboard and Kentucky Gas will not reduce their contract demands. 
Therefore, the cost impact is related solely to the losses of 
commodity revenues. 

Page 2 of the exhibit shows that upon the assumptions made 


Seaboard would have to recover costs from its remaining sales 


(80-81) 
after the loss of base load in an amount of $1,361,000, which is 
equivalent to 1.12 cents per Mcf of Seaboard's remaining sales vol- 
umes. Likewise, Kentucky Gas would have to recover $520,000 from 
its remaining sales, which is equivalent to a unit cost per Mcf of 
.80 cents to be recovered from its remaining sales volumes. 

Page 3 of the exhibit derives the net cost to be recovered by 
United Fuel from its remaining sales in an amount of $2,086,000, 
which is equivalent to .52 cents per Mcf to be recovered from the 
remaining sales volumes. When this unit cost of 52 cents per Mcf 
to be recovered from the remaining sales volumes is applied to the 
remaining sales which United Fuel would make to Seaboard and Ken- 
tucky Gas, the resulting cost to be recovered from those two custo- 
mer companies would be $587,000 and $330,000, respectively. 

These calculated costs are then carried forward to sheet 2 of 
Exhibit 10 and become part of the net aggregate cost 

[81] 
which those customer companies must in turn recover from their 
remaining sales. : 

Q. Mr. Wegerle, if the customers of Seaboard and Kentucky 
Gas would reduce their contract demands with their pou hanrae 
Columbia company supplier in the event that said customers began 


purchasing gas from other sources, would the Columbia companies be 


subject to any additional cost impact? A. Yes. In the absence 


of the PR tariff, Seaboard and Kentucky Gas would be subject to 
the full reduction by their customers of 10 percent of their con- 


tract demands, as provided in the CDS tariff. This means that 


(81-87) 
Seaboard and Kentucky Gas would lose not only the demand revenues 
related to the level of their customers’ contract demands, but 


also would face the loss of commodity revenues due to lower annual 


sales volumes resulting from the reduction of the contract demand. 


This situation could occur simultaneously and in addition to the 
losses which were explained in connection with Exhibit 10, and 
thus would have a cumulative adverse economic effect on Seaboard, 


Kentucky Gas, and United Fuel. 


* * 
[82] 
bd 
F, W. BATTEN 
* * * 
DIRECT EXAMINATION 


BY MR. SMITH: 


* 
[84] 
* * * 
Q. What is your business connection, Mr. Batten? A. Vice 
President and Chief Operations Officer of The Columbia Gas System, 


Inc. and Columbia Gas System Service Corporation. 


* * * 
[87] 
* * * 
Q. By a reference to Exhibit 11 (System Map), would you 


give a general description of the location and operations 
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(88-89) 
[88] 


of the four Columbia companies which have filed the PR provisions 


in their tariffs? A. Referring to the map, Exhibit 11, in the 
lower left-hand corner, the lines of the Kentucky Gas Transmission 
Company appear in orange. This company purchases, transports and 
sells gas at wholesale to both affiliated and non-affiliated com- 
anies in Kentucky. In the lower central and eastern part of the 
map the facilities of the Atlantic Seaboard Corporation appear in 
green. This company purchases, stores, transports and sells gas 
at wholesale to both affiliated and non-affiliated companies in 
West Virginia, Virginia and Maryland, In the central portion of 
the map, the facilities of the Manufacturers Light and Heat Com- 
pany are shown in blue. This company produces, purchases, stores, 
transports, and sells gas at retail in the states of Pennsylvania 
and West Virginia and at wholesale in the states of Ohio and Penn- 
sylvania to both affiliated and non-affiliated companies. On the 
upper portion of the map are shown in yellow the lines of the 
Home Gas Company. It purchases, stores, transports and sells gas 
at wholesale to both affiliated and non-affiliated companies in 
New York. These companies are all subject to the jurisdiction of 
the Federal Power Commission. Manufacturers is also subject to 
State Commission jurisdiction in West 

[89] 
Virginia and Pennsylvania. The lines in red are those of the 
United Fuel Gas Company which historically has been the major 


source of supply to the other Columbia System companies. 


(89-90) 


Also shown on the map as black dashed lines are the lines of 


the major pipeline companies which sell gas to the various Colum-— 


bia companies. These pipeline companies, Tennessee Gas Transmis- 
sion Company, Texas Eastern Transmission Corporation, Texas Gas 
Transmission Corporation, Panhandle Eastern Pipeline Company, and 
Transcontinental Gas Pipeline Corporation, in general run from 
southwest to northeast across the Columbia system. In addition, 
in the upper right hand corner on the map are shown the lines of 
Algonquin Gas Transmission Company. 

Q. Mr. Batten, what are the important characteristics of 
the natural gas industry which must be understood as background 
in relation to considering the PR tariff provisions? A. There 
are three characteristics of the natural gas industry significant 
for the purposes of this proceeding: 

First, the industry is characterized by a very high invest- 
ment cost in facilities. 

Second, the investment, once committed, is in large measure 
inflexible in that facilities installed to serve 

[90] 
particular markets cannot be shifted to other markets. 

Third, the sales pattern of the natural gas industry today 
is in large measure influenced by the space heating load, 

Thus, the volume of sales to the domestic consumer fluctu- 
ates widely from the winter season to the other seasons, 

Q. Mr. Batten, what is the significance of the first of 


these three characteristics which you have just enumerated? 
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(90-91) 
A. The high investment cost in facilities makes the economical 
use of these facilities important to the consumer and to our Com- 
panies: to the consumer because efficient use of these high-cost 
facilities will result in lower rates; to our Companies because 
lower rates make it possible to remain competitive with other 
forms of energy. The economics created by the high investment 
cost require obtaining as good a load factor usage as possible. 
The difference between a 50 percent load factor usage of high- 
cost facility and a 30 percent load factor usage has a signifi- 
cant effect upon the unit cost. I want to emphasize that this 
high investment cost relates not only to the facilities of 
Columbia Companies, but to the facilities of the pipelines 
supplying the Columbia Companies. 

Q. Would you now explain the significance of the 

[91] 
characteristic of inflexibility of the use of the investment once 
it is committed to a particular market. 

Q. Once a facility is committed to a particular market area, 
the costs of the supplier to supply such market area are relative- 
ly fixed for a long period of time. The return and related income 
taxes and the depreciation on the facilities installed to serve 
the market are fixed. It is difficult to make any other use of 


the facilities and thereby recover such fixed costs from such 


other usage. Consequently, once a high-cost facility has been 


installed to serve certain requirements of a particular market 


area, if that market area should reduce its use of the facilities, 


ll 


(91-92) 


particularly its off-peak use of its facilities, such use would 


not have the effect of either reducing the supplier's costs or 


making it possible in most cases for the supplier to recover such 
costs through the use of these facilities for other sales. 

Q. Mr. Batten, would you now explain the significance of 
the third of the three characteristics of the gas industry which 
you mentioned, namely, the growing use of gas for space heating? 
A. The space heating load is a seasonal load. Thus, the pattern 
of sales of most distributing companies reflects very high require- 
ments for gas during three or four winter 

[92] 
months, with lesser amounts in the months immediately preceding 
and following the months of severest cold weather and, finally, 
no sales for the space heating load during the summer months. 
Generally speaking, in our area, the space heating load has a 
load factor of about 25 percent. Some wholesale customers improve 
the load factor of their purchases from us by extensive use of 
peak shaving facilities and others have substantial interruptible 
sales so as to minimize the adverse effect of the load factor of 
the space heating customer. In spite of this, most distributors 
purchasing gas from'us have a purchase pattern calling for sub- 
stantial demands during the winter months, and relatively low 
demands during the summer months. The low demand during the sum- 
mer months represents what is generally considered the customer's 
base load. The loss of a customer's base load would leave a 


supplier with the responsibility of serving the uneconomic portion 
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(92-93) 
of the market requirements and further accentuate the swings in 
the requirements of the market. 

Q. Generally, how have the Columbia Companies developed 
their facilities so as to meet these varying load factors of its 
customers? A. The primary way in which this has been done has 
been to develop extensive underground storage facilities. 


[93] 


Thus, we have purchased Southwest gas from the long-distance 


pipelines at relatively high load factor so as to make economic 
use of such: pipeline facilities and have developed as close to 
market as possible substantial underground storage facilities so 
as to absorb the gas from the Southwest in the summer and have 
large volumes of gas available during the winter season. In the 
winter 1960-61, approximately 50 percent of our designed peak day 
supply would have come from storage and during the months of Decem- 
ber, January and February about 32 percent of the total gas sold 
was scheduled to be available from storage. 

Q. How does this pattern of operations, namely, making win- 
ter gas available for storage, affect the cost of gas sold? A. 
Storage operations I have described are in our opinion the most 
economical way of meeting the fluctuating load patterns of our 
market. However, it obviously costs something to move gas into 
storage, store it and then move it out of storage. Consequently, 
the gas that we make available in the winter, partly from the 
pipeline and partly from storage, must necessarily be more expen- 


sive than gas which would come directly from a pipeline assuming 
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(93-94) 
that it was purchased as part of a high load factor purchase 
pattern. 

[94] 

Q. Why did the Columbia Companies develop their facilities 
to meet the load patterns of their wholesale customers? A. As 
the Columbia Gas System developed over the years, it became a 
supplier to various distributing companies in its market area. 

It always considered itself the supplier of the full requirements 
of those customers. As the requirements of the markets served by 
these distribution companies grew, the Columbia Companies obtained 
the necessary gas supply and installed the necessary facilities 

to meet these requirements. Traditionally, the Columbia Companies 
have taken the position that they would meet the full require- 
ments of these distribution areas. At the time the CD tariff was 
developed, the so-called "Due Diligence" clause was inserted so 

as to indicate to our wholesale customers that we considered our 
obligation under the CDS tariff as one requiring us to meet the 
full requirements of these markets. 

Q. What have the Columbia Companies done on the basis of 


that relationship? A. As the Commission knows, Columbia Com- 


panies developed a procedure to permit long-range planning for 


the acquisition of gas supply and the construction of facilities 
so as to meet the requirements, both peak and annual, of these 
markets. We have requested from wholesale customers five-year 


estimates of their peak-day 


(95-96) 
[95] 


requirements and their annual requirements and, based upon such 


estimates, we made commitments for gas supply and undertook 
construction of facilities well before the customers actually 
signed for the indicated volumes in their estimates. Being a 
full requirements supplier, it was not deemed necessary to have 
minimum commodity charges since it appeared fair and reasonable 
that Columbia Companies would collect revenues generated as a 
result of the sales actually made by wholesale customers each 
year. These annual sales fluctuated, depending upon weather and 
other economic conditions. We shared with the wholesale custo— 
mers these fluctuations. It should be noted, however, such 
fluctuations did not result from control exercised by the custo- 
mer throvgh the purchase of gas from other sources; and fluctua- 
tions resulted by and large from factors beyond the pustonen’s 
control, namely, weather and the business cycle. 

Q. Mr. Batten, is it possible for wholesale customers 
being served by Columbia Companies to obtain part of their gas 
from other sources? A. Yes, as is evident from an. examination 
of the map, Exhibit 11, many of the pipelines from which Columbia 
Companies purchase gas pass close to a number of the major whole- 
sale customers served by various Columbia Companies, . 

[96] 

Q. Mr. Batten, did any of the customer companies of the 

Columbia Companies which found themselves located near the pipe- 


line companies you mentioned seek gas directly from such pipeline 
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(96-97) 


companies? A. Yes, a number of them: Orange and Rockland Utili- 


ties, Inc. (formerly named Rockland Light and Power Company) and 


Central Hudson Gas & Electric Company who are customers of Home Gas 
Company, United Gas Improvement which is a customer of the Manu- 
facturers Light and Heat Company; and several others. 

Q. Mr. Batten, would you describe generally the circum- 
stances surrounding the efforts of Rockland and Central Hudson to 
obtain gas from other sources? A. Rockland first attempted to 
secure gas from Transcontinental Gas Pipe Line Corporation in 
Docket No. G-1277. Its petition was denied by the Commission in 
1950. Subsequently, Rockland did secure another source of gas 
from Algonquin Gas Transmission Company in Docket No. G-2294. 
Rockland continued to seek additional sources of natural gas for 
its Eastern Distribution area in a certificate case involving 
Tennessee Gas Transmission Company in Docket Nos. G-2310, G-2331, 
et al. Central Hudson also sought gas from Tennessee in this 
case. Columbia Companies intervened in the Tennessee case to 
indicate to the Commission that it 

[97] 
would not be in the public interest for the Commission to issue 
the order sought. Despite Home's position, the Commission issued 
an order on February 11, 1955, directing Tennessee to serve up to 
certain volumes of gas to Rockland and Central Hudson. It was 
apparent that the Commission had thought that by establishing 
volumetric limitations on the deliveries of Tennessee, Home Gas 


Company would not be injured. However, after Tennessee began 
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(97-98) 
selling to Rockland and Central Hudson, Home did experience a 
real economic injury. 

Q. Would you explain the nature of this economic injury? 

A. Home's injury came about in two ways. First, its annual 

sales to Central Hudson and to Rockland's Eastern Division dropped 
drastically. Second, Home experienced a marked change in the 
pattern of service which Rockland and Central Hudson required of 
home. 

Q. Would you explain in more detail the first factor you 
mentioned, namely, the reduced annual sales. A. Referring, 
first, to Exhibit 5 showing the monthly pattern of sales of Cen- 
tral Hudson from Home for the years 1955 through 1960, it will be 
noted that prior to the time Central Hudson took gas from 
Tennessee, it purchased from Home 2,337,000 Mcf in the year 1957. 
The following year, 

[98] 
Central Hudson's purchases were reduced by approximately 960,000 
Mcf, or over 40 percent, despite the fact that the deliveries 


during the winter months of January, February, and December, 1958, 


were slightly greater than the deliveries during the same three 


months of 1957. 

A somewhat similar experience, though not aS drastic, took 
place in the case of the Eastern Division of Rockland. In 1955, 
deliveries in the Eastern Division by Home were 1,944,651 Mcf. 

In 1956 when Rockland was receiving gas from Merineses as well as 


Home, Home's deliveries to Rockland's Eastern Division dropped to 
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(98-99) 
1,617,612, or a drop of 17 percent. 
Q. What change did Home experience in the pattern of ser- 
vice rendered to Rockland and Central? A. Referring, again, to 
Exhibit 5, it will be noted that prior to the time that Central 


Hudson took gas from Tennessee, its load factor on Home was in 


the range of 61 percent to 68 percent. Commencing in 1958 there 


was a severe drop in such load factor. Of particular importance 
is to note that in the first year that Central Hudson took gas 
from Tennessee, it took no gas from Home during the months of 
July and August, although in the same months in the prior year it 
took a total of 193,000 Mcf of gas. Of equal importance is to 
compare the monthly volumes taken in April, May, 

[99] 
June, September, October, and November, 1958, with those of 1957. 
It is apparent from the pattern of purchases in 1958 that Home 
was being relegated to the position of supplying only the extreme 
variations in Central Hudson's load in the coldest months of the 
year. I think it'is obvious from what I have previously testi- 
fied concerning the furnishing of gas from storage that if sales 
are made during the winter months at a time when gas is being 
withdrawn from storage, the cost to the supplying company for 
serving the same annual amounts is substantially increased. 
Likewise, high cost facilities are idled for substantial parts of 
the year. The cost of this type of operation must be recovered 
-- it can only be done by burdening the remaining sales with such 


costs. 


(99-100) 

The experience of Home with respect to the Eastern Division 
of Rockland was as shown or. Exhibit 6 similar to that which I have 
just described for Central Hudson. In 1958 Home's total sales to 
Rockland's Eastern Distribution area in July and August amounted 
to only 681 Mcf, whereas as far back as 1953, before taking gas 
from any other source, the total for the two months: was 143,877 
Mcf or a drop of over 99 percent. This occurred in spite of the 
fact that sales for the three months of January, February, and 
March increased in those same years from 899,866 Mcf to 

[100] 

1,245,557 Mcf. 

Q. Were there any further efforts by Rockland: and Central 
Hudson to obtain additional gas from other sources? A. Yes: 
In a later Tennessee certificate proceeding, Docket: No. G-11107, 
Rockland intervened in order to secure an additional supply of 


gas and both Rockland and Central Hudson sought the removal of 


the volumetric limitations put on Tennessee by the Commission's 


order issued February 11, 1955, in Docket No. G-2310, et al. 
Because of the substantial decrease in sales which Home had 
experienced and because cf the changed load pattern which also 
was detrimental to Home, it intervened in opposition in this case 
also. 

Q. Mr. Batten, as an additional example would you explain 
what happened in relation to the effort of the United Gas Improve- 
ment Company to secure gas from Texas Eastern Transmission 


Company? A. In 1955 UGI sought a direct supply of gas for its 
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Harrisburg and Reading Divisions from Texas Eastern in Docket No. 


G-2573. Manufacturers, who is the sole supplier of UGI in those 


divisions, intervened in opposition. UGI in that case proposed 


to buy gas from Texas Eastern at high load factor with what 
would have resulted in a deterioration of the load factor of 
UGI's purchases from Manufacturers. The purchase by UGI of Texas 
Eastern's gas 
[101] 

at high load factor was the only issue in the case since Manu- 
facturers had obtained the agreement of Texas Eastern to make 
deliveries at the desired points for the account of Manufacturers. 
In that proceeding the Commission recognized the inequity of such 
a procedure. It denied the application and directed Texas Eastern 
to make the deliveries to UGI for the account of Manufacturers. 

Q. Mr. Batten, in the light of these examples and other 
similar circumstances experienced by the Columbia Companies, do 
you believe that it would be a satisfactory solution for Columbia 
Companies to protect their interests and the interests of the 
public solely through such proceedings as you have related? A. 
No. There are various reasons for this belief. First, in a pro- 
ceeding where a customer seeks another source of supply, it is 
not possible to show, except by estimates and assumptions, the 
economic damage which will be suffered if the second supply of 
gas is certificated, nor is it possible to assure that such con- 
ditions as the Commission may attach to the certificate will pro- 


duce an equitable end result. 


(101-102) 

Second, it would be unsound to be confronted with the prob- 
ability of an endless series of litigated certificate cases. 

Such litigation would be time-consuming and expensive. It would 
create bad business relations with our cus- 

[102] 
tomers. It would create complications with the other suppliers, 
many of whom were also suppliers of Columbia Companies. Conse- 
quently, it was apparent that some better solution had to be deve- 
loped which would be equitable to all concerned and would 
adequately protect the interests of the other consumers of Colum- 
bia Companies and the Columbia Companies, themselves. 

Q. Were the PR rate changes developed as a solution to 
these problems that you have just described? A. Yes. Confronted 
with facts such as I have discussed concerning Central Hudson and 
Rockland after they obtained a second source of supply, we 


attempted to develop a tariff which would permit our full require- 


ments customers to change their status to partial requirements 


customers without penalty or hardship to them, and at the same 
time to avoid economic hardship to the Columbia Companies and the 
other customers served by them. The PR schedule was developed 
and, prior to the time of the issuance of a final order by the 
Commission in Docket G-11107 which I have previously ‘discussed, 
Home entered into negotiations with both Rockland and Central Hud- 
son, The purpose of these negotiations was to eliminate the 
controversy that was developing between those customers and Home 


and to prevent further economic hardship to Home and its other 
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customers. Pursuant to these 
[103] 
negotiations, Home filed its PR schedules in the form agreed upon 
and Rockland and Central Hudson executed Service Agreements pur- 


suant to these filings. In return, Home agreed to withdraw its 


opposition to the modifications of the order issued February 11, 


1955, in Docket No, G-2310, et al., sought by Rockland and Cen- 
tral Hudson. 

Q. Mr. Batten, the definitions in the tariffs of the 
companies involved in this proceeding include a definition of the 
term "Other Sources," which excludes from the definition certain 
types of services that the purchaser might obtain from others. 
Would you explain the reason for these exclusions? A. There 
are five enumerated exclusions from the term "other sources of 
natural gas." There is excluded, first, gas obtained from 
affiliates of seller. In the case of Cincinnati Gas and Electric 
Company, it was purchasing from two Columbia affiliates. In 
those circumstances it did not seem appropriate to consider 
either one of these suppliers as "other sources" with respect to 
the other. 

The second exclusion was gas obtained from another supplier 
on a temporary emergency basis. Obviously, the whole context of 
the PR provisions is such that temporary emergency gas is not a 
factor, and it should be excluded. 


The third exclusion pertains to obtaining gas not in 


(104-105) 
[104] 

excess of 90 days' use to be rendered during peak periods pro- 
vided the buyer does not reduce his contract demand in order to 
take or as a result of taking such peaking Servite: Previously 
in my testimony I have indicated that when obtaining gas from 
other sources there was a tendency by the wholesale customer to 
take base load gas from the other supplier, leaving the Columbia 
Companies with the burden of supplying the expensive winter and 
peak day gas. If a customer could obtain peak-day gas from 
another source, but did not reduce his contract demand, this 
would not cause any economic injury to the Columbia Company, or 
to the other customers. 

The fourth exclusion related to gas obtained from another 
supplier to be used exclusively for boiler fuel in excess of the 
2,000 Mcf per day permitted under the Columbia Companies CDS 
tariff. This provision was inserted at the request ‘of one of 
our customers, since it was pointed out that it was not reason- 
able to consider purchases for such purposes as "Other Source” 
gas when the Columbia Companies would not supply boiler fuel in 


excess of 2,000 Mcf per day. 


The fifth exclusion concerned gas produced by buyer from 


local natural gas fields or supplied by producers to buyer from 
local natural gas fields. Historically, certain of our customers 
have purchased locally produced gas directly. ) 

[105] 


The character of these purchases was not such as to affect the 
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economics of our business as it had developed over the years and,. 
accordingly, it did not seem appropriate to include these types 
of suppliers as "Other Sources." 

Q. Mr. Batten, there are two provisions in your CDS 
schedule which have been eliminated from the PR schedule which I 
believe you should explain. The first is the elimination of the 
so-called due diligence provision, and the second is the reduction 


in the contract demand as of right by as much as 10 percent over 


a two-year period. Would you explain, first, why the due dili- 


gence provision has been eliminated? A. As I have previously 
testified, historically the Columbia Companies have considered 
that they had the obligation to meet the full requirements of 
their wholesale customers. At the time the CDS rate schedule was 
proposed, one of the objections to it was that the Columbia Com- 
panies were attempting to avoid their full requirements obliga- 
tions. At that time the Columbia Companies specifically stated 
that it was not their intention not to meet the customers' full 
requirements. In order to assure this, the due diligence provi- 
sion was written into the tariffs of the Columbia Companies. 

When, however, a customer changes his status to that of a 
partial requirements customer, the due diligence 

[106] 

clause is not necessary or meaningful. If a customer is taking 
gas from another source, by definition the Columbia Company can 
no longer meet that customer's full requirements. Furthermore, 


because the customer has changed his status to that of a partial 
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requirements customer, it does not seem reasonable that the Colum- 


bia Companies must necessarily supply whatever increased require- 
ments the purchaser might request when there is no similar obliga- 
tion on the other supplier. : 

By eliminating the due diligence clause, the Columbia 
Companies do not necessarily mean they will not supply increased 
requirements of PR customers; rather, when a PR customer requests 
an increase, the supplying Columbia Company will analyze the pro- 
posal and decide whether the increase requested is economically 
feasible and whether such additional supply will prejudice the 
interests of its other customers. 

Q. Would you now explain why the right to reduce the con- 
tract demand in two steps of 5 percent each year over a two-year 
period was eliminated from the PR schedule? A. This, again, 
comes about because of the change in the ja tuoaenee from a full 
requirements customer under the CDS schedule to a partial require- 
ments customer under the PR schedule. The provision in the CDS 
tariff permitting 

[107] 
an option for the customers to reduce their contract demands up 
to 10 percent over a period of two years was designed to permit 
the customer who faced a reduction in requirements, through cir- 
cumstances not under his own control, some measure of relief 
from his demand charges obligation. It was not contemplated, 
however, and we do not believe that such should be applicable to 


a customer who voluntarily elects to take gas from another source 
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with the idea in mind of reducing his contract demand obligation 


to us. 
Q. Mr. Batten, would you explain why it was decided to 


incorporate minimum monthly and minimum annual bills in the PR 


tariff provision? A. As long as a customer remained a full 


requirements customer, Columbia Companies were prepared to accept 
the effect of the actual load factor experience of his market. 
However, when the status of a full requirements customer changes 
to that of a partial requirements customer, an entirely new rela- 
tionship is created. First, the customer may vary its normal 
load factor of purchases and create an artificial load factor in 
its purchases from Columbia Companies. This situation is accent-— 
uated because in most cases other sources of supply can only he 
obtained under tariffs calling for substantial minimum commodity 
charges. The tendency, therefore, is to 

[108 ] 
make the high load factor purchases from the new sources and 
relegate the Columbia Companies to the least desirable business 
of meeting peak requirements. Since a portion of the Columbia 
Companies fixed costs related to the facilities installed to ren- 
der service are recoverable only through the commodity element of 
the rate, it becomes immediately obvious that the relegation of 
the Columbia Companies to a position of operating at relatively 
low load factors would leave the suppliers with certain costs 
unrecovered which must be ultimately absorbed by their other cus- 


tomers. It is for this reason that the commodity minimum bill in 


26 


(108-109) 
the tariffs of Columbia Companies was established so as to fairly 
distribute the cost to the customers responsible. | 

Q. Why was it decided that the base period should be calcu- 
lated on a 24-month basis? A. This was based on our judgment 
as being a reasonable period. It was our belief that the most 
recent historical pattern of deliveries should be used but that 
any one 12-month period, because of weather conditions or other 
factors, might not be representative of the customers’ normal 


pattern of takes. It was also our belief that to use a period 


longer than 24 months might establish a pattern not representative 


of current conditions. 
[109] 

Q. Mr. Batten, were the customers of Columbia Companies 
consulted prior to the filing of the PR tariff changes? A. Yes. 
The customers of the filing companies were advised of our inten- 
tion to file, shown the nature of the proposed filing, and their 
comments solicited. A number of the comments received have been 
incorporated in the PR schedule as presented here today. 

Q. Mr. Batten, would you describe how the PR provisions 
benefit the public? A. I believe that the PR provisions have 
to be judged in the context of the general public interest, includ- 
ing first such things as the economic use of capital invested in 
facilities; second, the rights of all customers served by the 
Columbia Companies, and, third, the rights, as well as duties, of 
customers who become partial requirements customers of Columbia 


Companies. The provisions of the PR schedule are such that these 
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various interests are served. In designing the provisions of the 
PR schedule we sought a balancing of the rights of all the parties. 

Q. Would you be more specific as to the overall public 
interest? A. The PR provisions apply the fundamental principle 
enunciated by the Commission with respect to Opinion No. 286 
issued September 30, 1955, in the Matter of Texas Eastern Trans- 
mission Company, 

[110] 
Docket No. G-2573 (14 FPC 116). In that opinion the Commission 
noted that it was 
"not in the public interest to direct a second natural gas 
company to render base load service to a distribution 
company 
being supplied by the pioneer certificated natural gas company, 


and that 


"a buyer operating an integrated distribution [system] should 
not be permitted, without good cause, to manipulate its takes 
under two firm rate schedules from two sellers requiring one 
seller to absorb all the swings in the buyer's load." 


Another way of stating this principle is that it is not in 
the public interest to cause duplication or the wasteful idling 
of off-peak use of facilities of a natural gas company, inasmuch 
as the economic effect is to increase the costs to the remaining 
customers. 

The facilities which this Commission has certificated on the 
basis that they were for the public convenience and necessity 
have been installed. Such installation was on the basis of the 


estimated requirements of the various customers of the Columbia 


(110-111) 
Companies. It would be wasteful of capital investment to dupli- 
cate such facilities or to idle such facilities without assurance 
that, on balance, the duplicat:on of such facilities can still be 
justified economically even though payment for the cost of the 


idle facilities continues. 


Q. Would you now explain the public interest as repre- 


[111] 
sented by the other customers of Columbia Companies? A. With 
respect to the other customers of the Columbia Companies, it 
should be noted that not all wholesale customers of the Columbia 
Companies are in a position to obtain gas from other sources. 
Thus, these customers look to the Columbia Companies for their 
full requirements and it is essential to them, of course, that 
the Columbia Companies be kept in a financially sound position. 
Consequently, if a partial requirements customer does not pay for 
the cost of the facilities that were originally constructed and 
committed to service for that company, that cost must of necessity 
be shifted to the remaining CDS customers. The PR rate schedule 
will protect the other customers of the Columbia Companies in 
this important respect. 

As to the PR customers, the PR schedule is reasonable in that 
it merely provides that the PR customer pay for those costs 
incurred at its request to meet his pattern of operations prior 
to becoming a partial requirements customer. The PR schedule 
does not prevent the wholesale customer from going to another 


source of supply. 


(111-113) 

Q. Would you summarize the benefits of the PR schedule? 

A. The PR rate schedule accomplishes the following: 
[112] 

1. It assures that cost responsibilities are fairly dis- 
tributed among the customers of Columbia Companies, which costs 
arise from facilities and gas supply commitments incurred pur- 
suant to the estimates and requests of each customer. 

2. Investments made in high-cost facilities are not 
impaired and, similarly, the uneconomic duplication of high-cost 
facilities is discouraged. 

3. The PR customer may secure an additional supply of gas 
from other sources generally without expensive and time consuming 
litigation before ‘the Commission and courts, and can make his 
election to obtain gas from other sources with full knowledge of 
the precise obligations to be incurred and without concern that 
conditions or limitations might be imposed as a result of opposi- 


tion before the Commission. 


* * * 
{113] 
* * * 


MALCOLM F, ORTON 
was called as a witness, and, having been previously duly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR, SMITH: 
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{119] 
* x * 

Q. Mr. Orton, were you consulted by the Columbia Companies 
involved regarding the subject matter of this procéeding prior to 
the time when the filings were made? A. I was. : 

Q. Did you participate in the preliminary analyses and dis- 
cussions leading up to the filings? A. I did. 

Q. Mr. Orton, what data have you examined and analyzed to 
prepare yourself specifically for your testimony in this proceed- 
ing? A. The tariff filings made in these proceedings together 
with the supporting data filed at the time; the statistics with 
reference to the wholesale customers of these four companies, 
particularly from 1957 through 1960; information with respect to 
the companies served under the PR rates, including their minimum 
monthly and annual bills; and other general information with 
reference to the PR rates. I have also examined 

[120] 
the rate schedules of natural gas companies serving in the same 
general territory as the Columbia Gas System. I have also had made 
under my direction an examination of the rates of gas distribu- 
tion companies and electric distribution companies for the pur- 
pose of ascertaining the extent to which they have provisions 


similar in purpose and nature. I have also examined the various 


decisions and to some extent the records in the various cases 


involving applications of customers of Columbia Gas System for 


gas from Other Sources. 


(120-121) 
Q. Mr. Orton, you have indicated that you have examined 
data relative to similar provisions in the tariffs of certain 
other natural gas companies. I hand you Exhibit 12 and ask you 
if such was prepared by you or under your direction and supervi- 


sion? A. It was. 


Q. Mr. Orton, by reference to Exhibit 12 would you briefly 


describe the provisions in the tariffs of such other natural gas 
companies which are similar to the PR provisions contained in 
the tariffs of the Columbia Companies? A. I might explain 
first that in my discussion of these provisions I do not refer to 
rates for small customers, generally designated as Small General 
Service customers, unless I specifically so state. These rates 
are generally more liberal than those for 

[121] 
customers with larger peak day requirements. The dividing line 
is generally 5,000 Mcf peak day requirements but Panhandle 
Eastern draws the line at 2,000 Mcf. 

Referring to pages 1 and 2 of the exhibit, all of these 
natural gas companies have contract demand rates (under varying 
nomenclature) which contain minimum annual commodity charges 
varying from 65 percent to 75 percent use of contract demand. 
All, except Transcontinental, have monthly minimum commodity 
charges varying from 66-2/3 percent to 75 percent. 

Panhandle Eastern and Texas Gas specifically limit their 
General Service Rates to full requirements customers. Tennessee 


appears to effectively limit its General Service Rate to full 


(121-122) 
requirements customers though it does not so state in specific 


terms. In any case no General Service customer of Tennessee does 


purchase from another source except for areas not inter-connected 


with those served by Tennessee. 

Texas Eastern does not restrict its General Service Rate to 
full requirements customers. However, the total amount of ser- 
vice available under this rate is limited by its available storage 
capacity. Transcontinental has no General Service rate except 
for small customers with the result that any customer desiring 
service from it with peak 

[122] 
day requirements exceeding 5,000 Mcf must take under the Contract 
Demand rate with its 65 percent annual minimum commodity charge. 

Page 3 of the exhibit indicates that of the five companies 
three have no provisions whatever providing for the exercise of 
due diligence to secure capacity and gas supply to meet increased 
requirements of their customers. Tennessee has gen a provision 
for its General Service or full requirements customers but has no 
such provision for its Contracted Demand service which is avail- 
able to any customer, Texas Gas does have such a provision appli- 
cable to both its full requirements and partial requirements 
customers. 

Page 4 of the Exhibit summarizes the provisions in the 
tariffs of these companies providing for the right of customers 
to reduce their contract demands. Tennessee has such a provision 


only in its General Service or full requirements rate schedules. 
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Texas Gas has such a provision in both rate schedules provided 


the capacity released can be utilized by it. The remaining three 


companies have no provision for any reduction at the option of the 


customer. 

Page 5 of the exhibit paraphrases the provisions in the tar- 
iffs of these companies related to the reduction of Billing 
Demands below the contract demands, which are 

{123] 
generally referred to as "demand ratchet provisions." In the 
contract demand schedules of all five companies there is no pro- 
vision whatsoever for a reduction of billing demand below the 
demand contracted for. In other words there is a 100 percent 
ratchet upon these rates which are available to partial require- 
ments customers. 

Panhandle Eastern and Texas Gas provide for a 90 percent 
ratchet in determining the billing demand in the General Service 
or full requirements rates. Panhandle Eastern also provides 
that a customer under the full requirements rate schedule may 
contract for reduced amounts during the summer months. 

Q. Mr. Orton, are the PR provisions of the Columbia Com- 
panies new or unusual in principle when considered in relation 
to the provisions of other natural gas companies? A. No, what 
is being proposed in these cases is not a new department by any 
means, but is generally in line with what the pipeline industry, 
in the country east of the Mississippi at least, has been doing 


for many years. The exhibit and the review of the provisions of 
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these companies' tariffs, which I have just made, show that the 
proposed PR provisions are on the whole much less stringent. 

Q. Mr. Orton, aside from the natural gas pipeline industry, 
do other regulated industries have tariff provisions 


{124] 


which affect the service offered or the charge therefor, where 


other sources of supply are used by the customer? A. Yes. 
Electric distribution companies generally have more stringent 
provisions applicable to customers who generate part of their own 
electricity and are, therefore, taking what is called auxiliary or 
breakdown service from the electric utility. Some kind of a pro- 
vision is almost universal wherever this condition exists, either 
in the form of a minimum charge or of a higher or additional 
demand charge imposed on customers with their own supply of 
electricity, which does not apply to customers who take their full 
requirements from the electric utility. 

Gas distribution companies in large cities of the Eastern 
Seaboard and many other areas have no need for any such provision 
since there are no other sources of gas available to their custo— 
mers and therefore do not have them in their tariffs. In some 
areas where local natural gas is available, however, provisions 
which prohibit or restrict the use of the gas distribution com- 
panies' service along with other sources of gas, are. common in 
optional rates for commercial and industrial service: In some 
cases the customer cannot obtain any gas service unless he takes 


all of it from the local distribution company, and one company 
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[125] 
specifically prohibits customers from taking gas from their own 
wells on their own property in conjunction with service from the 
utility company. 
Q. Mr. Orton, are you testifying that the Columbia Companies 
should have these Partial Requirements provisions which are 


included in the tariffs filed in these cases simply because other 


regulated utility companies have provisions which are similar in 


principle? A. Of course not. I have referred to these provi- 
sions in the tariffs of other regulated companies, particularly 
pipeline companies, for the purpose of showing that they are not 
new or unusual. The same reasons for which these provisions have 
been put into these tariffs of other companies support the reason- 
ableness of their inclusion in the tariffs of the four filing 
companies. 

Q. Mr. Orton, is it consistent with sound principles of 
regulation that different classes of service be set up for which 
there are different minimum charges? A. In my opinion it is, 
so long as there are legitimate reasons for making the distinc- 
tions and the distinctions themselves are reasonable. 

Q. Are there legitimate distinctions between the CDS and 
PR classes of service as proposed by the Columbia Companies? 

[126] 
A. Yes. In my opinion there are. 
Q. What are these distinctions? A. Primarily, the 


distinction, of course, is that in the case of the CDS customers 
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the selling Columbia Company is assured of the entire business of 


supplying the requirements of the buying company while PR customers 


are supplied from other sources. In other words the supply of 


their requirements is fragmented. Such fragmentation might be 
done and has been done in the past so as to give one supplier the 
cream of the business and leave the skimmed milk, to use terms 
commonly applied, to the other. This is very likely to happen 
when one supplier has minimum commodity bills and the other does 
not. 

Q. Mr. Orton, are you familiar with the testimony of 
Mr. Batten concerning the exclusions from the definition of 
"Other Sources" in the tariffs of the Columbia Companies? A. 
am. 

Q. Do the tariffs of other natural gas companies permit 
their customers the same latitude with respect to other sources 
of supply as do the tariffs filed by the Columbia Companies? A. 
No. Generally speaking, the full requirements provisions in the 
tariffs of other natural gas pipeline companies do not make 
exceptions to anywhere near the same 

[127] 
extent. The full requirement's rate schedules of the pipeline 
companies included in Exhibit 12 generally prohibit purchases 
from any other natural gas company. This would prohibit pur- 
chases for peaking service or boiler fuel. 

Tennessee goes even further and does not allow customers to 


purchase gas under their General Service Rate if they have their 
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own natural gas production or purchase gas direct from producers. 

Furthermore, as I have testified, all of these companies, 
except Texas Eastern, impose a minimum annual commodity charge of 
65 percent or higher and three of them also impose monthly mini- 
mum commodity charges of 66-2/3 percent or higher upon customers 
who take gas from other sources regardless of the customers' pre- 
vious pattern of service. 

Q. Mr. Orton, what is your opinion in relation to the 
propriety of the PR provisions contained in the tariffs of 


Columbia Companies? A. In my opinion they are entirely proper, 


being appropriate and necessary to meet the factual situation 


that exists, and constitute reasonable and fair provisions in the 
light of the public interest. 

Q. Is there a central principle of regulation which you used 
to judge whether or not in your opinion the PR provisions were 
necessary and proper? A. Yes, there is. 

[128] 

Q. Would you! state that principle? A. The principle which 
I have used in order to reach my opinion is that a regulated 
industry which assumes the obligation of providing direct or in- 
direct service to the public needs and is entitled to fair econo- 
mic safeguards so as to enable it to assure adequate service at 
reasonable rates to the public. 

Q. Is this principle applicable to the natural gas industry? 
A. Yes. This is particularly important in the case of an 


industry rendering a service to meet public requirements which 


38 


(128-129) 
are highly seasonal and which fluctuate greatly from year to year, 
as is the case in the natural gas industry. 

Q. Is this seincipie which you have just tated applicable 
to the circumstances under which the Columbia Companies involved 
in this proceeding carry on their business and to what extent? 

A. In my opinion it is applicable and it is applicable toa 
greater extent than for regulated utilities generally. 

Q. What circumstances, with respect to the operations of 


the Columbia Companies involved in this proceeding, do you have 


in mind when you make that statement? A. First, the Columbia 


Companies have assumed the 

[129] 
obligation to meet the full requirements of their customers who 
depend upon them for such full requirements. This is true his- 
torically, as has been testified to in detail by Mr. Batten, and 
is still true under the CDS schedules now in effect. 

Second, the requirements that the Columbia Companies have 
assumed an obligation to meet are those which have been requested 
by the customers. 

Third, the Federal Power Commission has issued certificates 
related to the construction of facilities and the acquisition of 
gas supplies based on estimated requirements of the customer com- 
panies on the findings that such were required by the public con- 
venience and necessity. ! 

Fourth, in order to meet these requirements the Columbia 


Companies involved in these proceedings, either themselves or 
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through affiliated companies in the Columbia Gas System from whom 


they purchase, have entered into long-term contracts for the 


supply of gas and have constructed facilities which are generally 
depreciated over 30 years or more. 

Fifth, the customers who submitted these requirements and 
supported the applications by the Columbia Companies to construct 
these facilities and to enter into the long term supply contracts 
were sufficiently conversant with the 

[130] 
natural gas business to know what was entailed for Columbia Com- 
panies to meet the requirements which their customers had sub- 
mitted. 

Under all these circumstances it is my opinion that the 
principle which I previously enunciated is particularly applicable 
to the Columbia Gas’ System and the Columbia Companies involved in 
these proceedings and requires the Commission to approve a reason- 
able scheme for giving fair economic safeguards to the applicants 
in these proceedings. 

Q. How are the interests of the gas distribution customers 
and ultimate consumers affected by the PR provisions of the Colum- 
bia Companies? A. For reasons to which Mr. Batten and I have 
previously testified, in the absence of the PR provisions, dis- 
tribution companies who take service from Other Sources could, 
and in most if not all cases would, divide their load so as to 
take the high load factor base load from the other pipeline and 


leave the remaining seasonal peaks at a much reduced load factor 
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for the Columbia Company to serve. This would increase the unit 
cost per Mcf of service rendered to the remaining customers. 

The inevitable result, since the gas distribution customers 
whose costs are increased are regulated by state commissions, 
must be that their increased costs will be 

[131] 
passed on to their customers who are the general public buying at 
retail -- residential, commercial and industrial. 

Q. Mr. Orton, you stated that the loss of base load to the 
Columbia Companies would result in higher unit costs of service 
to the remaining customers. Would you please explain what you 
mean? A. The loss of base load inevitably reduces the load 
factor of the remaining business as compared with the previous 
load factor of the total business, including the base load. For 
example, if a selling company has an overall sales load factor 
of 50 percent it is possible to divide this into two components, 
one of which has a 100 percent load factor and the other of 
which has a load factor of less than 50 percent, the exact load 


factor for the remaining business depending upon the relative 


sizes of the two components. If the total load is 100 Mcf on 


the peak day and 25 Mcf is segregated and taken from some other 
source at 100 percent load factor, the remaining load would have 
a 33-1/3 percent load factor. It is a mathematical truism that 
the lower the load factor the higher the average unit cost per 
Mcf, since the same fixed costs have to be spread over a smaller 


number of Mcf sold during the year. It follows that a reduction 
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in load factor necessarily results 
[132] 
in higher unit costs of service to the remaining customers. 


Q. Are there any additional adverse effects upon the remain- 


ing full requirements customers? A. Yes. The increased costs 


in some cases will tend to reduce the volume sold by the gas dis- 
tribution companies and this in turn has a pyramiding effect to 
further increase their unit costs. 

The larger gas distribution companies served at wholesale by 
the Columbia Companies are the ones most likely to be in a posi- 
tion to take gas from Other Sources, although certain of the 
smaller companies, because of their special situation, may also 
do so. It follows that the remaining customers who still receive 
full requirements service and whose cost of gas is increased are 
more likely to be small distribution companies than large ones. 
The impact upon them is more severe than on the large distribu- 
tion companies. 

These are the effects upon the distribution companies and 
the ultimate retail customers which would result from the absence 
of the PR provisions and which, in my mind, would constitute an 
important adverse impact on the public interest. 

[133] 
MR. SMITH: I refer you to page 11 of your testimony. In 


the middle of the page you have a paragraph that reads 


‘Furthermore, as I have testified, all of these companies 
except Texas Eastern impose a minimum annual commodity charge 
of 65 percent or higher and three of them also impose monthly 
minimum commodity charges of 66-2/3 percent or higher upon 
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(133-136) 


customers who take gas from other sources regardless of the 
customer's previous pattern of service." 


BY MR. SMITH: 


Q. Do you see that statement in your prepared statement? 


A. I do. 


Q. You refer there to "except Texas Eastern." Would you 


expand on that exception? A. The exception does oe mean Texas 
Eastern's contract quantity service rate does not have any 
commodity minimum bill. It does. It requires payment for 75 per- 
cent use of the maximum daily quantity each month. 

The exception was made because Texas Eastern has a general 
service rate which is available to customers who purchase from 
other pipelines and is taken by some customers who do. This rate 
has no minimum commodity bill. It is discussed on page 6 of my 


prepared testimony. 


* 
[135] 
* * * 
ROBERT C, WILSON 
* * *x 
DIRECT EXAMINATION 
BY MR, MICHELET: 
* * 
{136] 
* * * 


By whom are you employed? A. I am employed by the 


(136-141) 
Washington Gas Light Company. 

Q. What position do you hold with the company? A. I am 
manager of the rate department. 

* * 
[140] 

Q. Do you believe it fair and reasonable for Columbia Com- 
panies to segregate their buyers into two groups, one of which 
obtains part of its gas requirements from other sources, and as a 
consequence charge what may be different rates to each group in 
the manner set forth in the CDS and the PR schedules? A. No, I 
do not. In my opinion, the PR schedules are unnecessary. They 


are unduly restrictive, and they tend to establish Columbia Com- 


panies as the sole supplier to its buyers and discourage competi- 


tion from other suppliers. As previously stated, Washington 
purchases practically its entire requirements from Atlantic Sea- 
board. Washington has a responsibility to its customers to 
obtain its gas requirements in the most economical manner possi- 
ble, It should not in effect be prevented from purchasing part 
of its requirements from another supplier through unreasonable 
restrictions in rate schedules of Atlantic Seaboard, 

* * * 

{141] 
* * * 
Q. What, if any, tests has Washington made as to the effect 

of the minimum monthly commodity charge? A. Tests made by 


Washington covering a recent period of years show that if the 
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minimum monthly commodity charge as provided in the PR rate 
schedules had been in effect, and if only a small quantity of gas 
had been purchased from other sources, Washington would have been 
required to pay substantial monthly commodity exarees not required 
under the CDS schedules. Such minimum charges would have been 
payable even though the reductions in load factors of purchases 
from Atlantic Seaboard resulting in such charges, were due 
entirely to natural, economic and operating eénditions, and not 
to the purchase of gas from other sources. 

[142] 

Q. What additional payments under the minimum monthly 
commodity charge would Washington have been goauived to make 
during the five-year period from 1956 to 1960, inclusive? A. In 
1956, $85,000; 1957, $186,000; 1958, $237,000; 1959, $437,000; 


1960, $374,000. 


Q. Would such amounts have been penalties? A. Yes, they 


would have been unjustifiable penalties not related to any lower- 
ing of load factor because of purchases from other sources. 

Q. Would you give us Washington's position on the minimum 
monthly commodity charge and the reasons therefor? | A. The min- 
imum monthly commodity charge is wholly objectionable. Monthly 
load factors fluctuate widely with changes in the weather, vaca- 
tion schedules, and other conditions over which the buyer has no 
control whatsoever. These fluctuations will occur regardless of 
whether the buyer has other sources or depends solely upon the 


Columbia Companies for its supply of natural gas. It is 
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manifestly wrong in principle to impose a penalty on a buyer who 
experiences a new low load factor in any particulary month because 


of condi- 
[143] 


tions beyond its control. In gas distribution systems, such as 


Washington's, where space heating accounts for a significant part 
? 


of gas sales, very wide fluctuations in monthly load factors 
occur and will continue to occur even when entire requirements 
are supplied by Columbia Companies. Thus the monthly load factor 
fluctuations represent a normal operating condition. 

Under these circumstances a minimum monthly commodity charge 
based upon load factor would constitute an unreasonable penalty 
and would be a departure from sound practices of the past. To 
impose such a penalty on a distributor who obtains some gas from 
other sources, and not to impose the same penalty on another dis- 
tributor with the same load factor conditions, but who obtains no 
gas from other sources would be discriminatory as well as 
inequitable. 

I repeat, the minimum monthly commodity charge is wholly 
unreasonable. 

Q. Will you state your views on the minimum annual commodity 
charge in the PR schedules? A. The provisions in the Columbia 
Companies' PR rate schedules, which in effect freeze load factors 
during a base period, are too rigid because they fail to take 
into consideration normal fluctuations in load factor having no 


rela- 


(144-146) 
[144] 
tionship to the obtaining of gas from other sources. 

As an example, Washington over the past 20 years has 
experienced a substantial deterioration in its sendout load fac- 
tor primarily because of the increase in the space’ heating busi- 
ness. In this period our load factor has declined from 53 percent 
in 1941 to 37 percent in 1960. Because of the crippling restric-— 
tions on the sale of gas for boiler fuel use in the Columbia Com- 
panies' tariffs, their customers are unable to improve their load 
factor through boiler fuel sales. Low load factors of distribu- 
tors are thus built into the Columbia System by reason of the 


boiler fuel restriction, 


Thus, due to economic and weather conditions, the load 


factors of two distributors, one purchasing part of its require- 
ments and the other purchasing all of its requirements from 
Columbia Companies, could decrease in exactly the same degree, 
yet under the PR schedules the first distributor would be pena- 
lized and the other suffer no penalty whatsoever because of the 
decrease in load factor. This unjustifiable difference in price 
will have the effect of definitely tending to prevent customers 
from turning to other sources and thus to keep them as captive 


customers. 


* 


[146] 


* * * 


Q. Do you have the combined figures on the minimum monthly 
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(146-164) 


and minimum annual commodity charges? A. Yes. 1956, $587,000; 


1957, $1,603,000; 1958, $708,000; 1959, $2,596,900; 1960, 


$1,879,000. 


DIRECT EXAMINATION 
BY MR, TAYMANS: 
* * 
[161] 
* * * 

A. I am employed by the Baltimore Gas and Electric Company 

as Manager of the Rate Research Department. 
* * * 
[164] 
* * * 

A. Baltimore recognizes the right of Seaboard to take steps 
to protect its markets and has no quarrel with the PR schedule in 
principle. However, Baltimore believes that the provision of the 
schedule as proposed by Seaboard is unjust and unreasonable with 
respect to the method of calculating the Minimum Annual Commodity 
Charge as set forth in Seaboard's proposed rate schedule CDS-PR-1 
under Paragraph 6 entitled "Determination of Minimum Commodity 
Charges" which appears on original sheet No. 16B of the proposed 


tariff. 


(169-184) 
[169] 
* * * 
CHESTER E, STARKEY 
* * * 
DIRECT EXAMINATION 


BY MR. WATTS: 


* 
[173] 
* * * 
Q. Are you employed by Commonwealth Natural cds Corporation 
and if so, in what capacity? A. I ama Vice President of 


Commonwealth. 


* 


[183] 


* * * 


Q. What is Commonwealth's position with respect to 


[184] 
the provisions of the PR Rate dealing with the pleted monthly 
bill? A. We consider this provision completely unrealistic, 
discriminatory and unnecessary. Monthly takes are substantially 
affected by temperature changes, and as such are completely 
beyond the control of a distributor. Comparison of: monthly takes 
during a base period with corresponding months during subsequent 
periods are meaningless mathematical exercises, and certainly 
should not be used as a basis for the imposition of. penalties 


under a rate schedule. If justification could be found for such 
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a provision, we would object to any minimum monthly bill which 
does not permit credits for months during which load factors 
exceeded those in the base period to be offset against debits 
incurred during those months in which load factors are lower than 
corresponding months during the base period. Finally, if any 
financial protection is needed by Columbia, it should be provided 
through some form of minimum annual bill. 

Q. Mr. Starkey, do you have any other comments on any pro- 
visions in the PR Rate? A. Yes, I have two comments. The first 
is in connection with the due diligence obligation, Even though 
we might in the future be purchasing from some other source, we 
can see no reason why Seaboard should be relieved of the 

[185] 
obligation contained in its CDS Tariff to use due diligence to 
secure additional supplies of natural gas, provided we are will- 
ing to contract for such additional supplies for a 20-year period. 
Secondly, we have not been able to understand or evaluate the 
effect of the Btu adjustment in the PR Rate Schedule. We think 
that this matter should be clarified since we strongly suspect 
that the wide variations in Btu content, such as we have experi- 
enced in the past. few years, might operate to create an 
additional penalty under the PR Rate. 

Q. Will you summarize Commonwealth's position as to the PR 


Rate? A. Commonwealth has no quarrel with the understandable 


desire of the Columbia System to protect itself against high load 


ctor of higher piace parchiaes from the various Columbia 
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subsidiaries. It is our contention, however, that ‘Seaboard is 
entitled to no guarantee of purchases by its customers that would 
be greater than it would experience in the normal course of events 
under its CDS Schedule, and we believe that an acceptable formula 
to provide such protection can be worked out. We do not, however, 
believe that a customer buying from other sources should be pena- 
lized for changes in load factor : 

[186] 
over which he has no control. Further, we do not believe the 
proposed penalties for purchasing from outside sources should be 
so severe as to make it impossible as a practical matter to pur- 
chase from such outside sources. For these reasons, we are 
strongly opposed to the PR Rate in the form in which it was filed, 


and we do not think that the changes which we have been informally 


told will be proposed by Columbia provide the necessary relief 


from its presently restrictive provisions. 


* * * 
[187] 
* * 
W. D. McELROY 
* * * 
DIRECT EXAMINATION 


BY MR, MANN: 


(188-190) 


Q. How are you currently employed? A. I am employed by 


The United Gas Inprovement Company as Operating Manager. In 
this position I am in charge of the Company's Gas and Electric 
Operations. 
* 
[190] 
* * * 

Q. What is UGI's position with respect to Manufacturers' 
proposal, requiring: its customers who buy gas from other pipe- 
lines to purchase gas from Manufacturers under the PR Tariff? 
A. We are opposed to it. 

Q. I plan to ask you to explain your reasons for this 
position in some detail but, preliminarily, it strikes me as 
being inconsistent for you to oppose the PR Tariff when you are 
not, in fact, subject to it. Would you first please explain 
this seeming inconsistency? A. While it may be true that the 
PR Tariff would not work to our disadvantage in the immediate 
future, we must look not only at our current operations but must 
anticipate what we shall be called upon to do in the future and 
how, as a matter of sound business planning, we can best meet 
the requirements of all our customers - both existing and anti- 
cipated. When we look to the future and contemplate how best 
we can meet our service obligations we recognize the highly 
objectionable prospects and provisions of the PR Tariff. 

Q. Will you then explain the basis for your position in 


some greater detail? 


(191-192) 
{191] 
A. Based upon our understanding of Manufacturers' market and the 
problems presented by it, we appreciate fully the desire on the 
part of all the Columbia System companies to protect themselves 
against declining load factors. While we appreciate their desire 
for protection, we do not agree with the related, though unstated 
objective, namely, to exclude either directly or indirectly, all 
effective competition in the areas which these Rote aia now 
serve or believe they might, in the future, serve. _ We simply do 
not believe that the Columbia companies should, through this 
device, be permitted to deprive the managements of companies like 
ours from having a full opportunity to meet the requirements of 
their customers in a manner which is most economically feasible 
and desirable. It is no secret that gas costs, especially in the 
field, continue to rise. It is also a known fact that = 
especially insofar as these costs are added to the commodity com- 
ponent of the rates which the pipelines charge - it is becoming 
increasingly difficult for the pipelines and their distribution 
company customers to improve their load factors through the sale 
of interruptible gas - especially off-peak summer eae, 
In our market area, this problem is especially acute. We 
now have a house heating saturation of something like 
[192] 

25 percent. While the current load factor of our purchases from 


Manufacturers is now in the order of 70 percent, it is obvious 


that it would decline sharply if our house heating saturation 
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were to go to the reasonably normal level of 50 percent or better. 
We want to increase our house heating saturation and are endeavor-— 
ing to do this by vigorous sales promotion efforts. If we are 
successful in this regard but are unable to increase our sales of 
interruptible gas - especially off-peak summer gas — or also, if 
we were to lose some of our existing off-peak customers, the load 
factor of our purchases from Manufacturers would obviously decline. 

Q. How would you be affected by the proposed PR Tariff in 
that situation? A. If we should elect to contract to buy gas 
from, let us say, Texas Eastern or Transcontinental, and if, con- 
currently therewith, the load factor of our takes from Manufact- 
urers were to decline -— not because of our purchases from the 
other pipeline but because of an improvement in our house heating 
saturation, or through the loss of present industrial load - we 
would be severely penalized. 

Q. How would this possibility of penalty affect a decision 
on your part as to whether you should or should not seek to pur- 
chase gas from another pipeline? 

[193] 
A. It is my feeling that the adoption of the PR Tariff would, as 
a practical matter, preclude UGI's purchase of gas from anybody 
other than Manufacturers - regardless of comparative prices, con- 
venience or security of service or any other vitally important 
factor which might exist. Even though the best interests of our 


customers might clearly indicate that we should buy from another 


pipeline company the prospects of the substantial penalty we could 
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incur through operation of the PR Tariff would simply preclude us 


from so doing. 

Q. In your judgment, is this a desirable situation to have? 
A. While there may be many different ideas about what is best in 
the public interest, and, while I realize that the Federal Power 
Commission may be relied upon to exercise continuing surveillance 
over this sort of thing, we as business men have got to be able 
to plan and develop our business in the best interests of our 
customers as we see them. It is abundantly clear that no pipe- 
line company has exclusive unilateral rights, In my opinion, were 
the Commission to permit Manufacturers to put its proposed PR 
Tariff in effect, this would effectively deny eoupauice like UGI 
any independence of action with respect to their gas supply. We 
do not believe that the Commission has ever 

[194] 
carved out a service area for the Columbia System, giving it 
exclusive rights in areas which are now served by other pipelines, 
and we do not believe that it should, in effect, do so now by 
permitting the proposed PR rate to become effective thereby dis- 
couraging rather than encouraging competition between and among 
pipeline suppliers. It is for these reasons that we are opposed 
to the PR Tariff. 
[195] 
* * * 
MILTON J, PFEIFFER 


* * * 
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[197] 

* * * 

DIRECT EXAMINATION 
BY MR. BECKJORD: 

* * 
[198] 

* * * 

Q. Please state your name, address and position with the 
Cincinnati Gas & Electric Company and The Union Light, Heat & 
Power Company. A. My name is Milton J. Pfeiffer. I live in 
Cincinnati, Ohio, and I hold the position of Vice President in 
charge of the Gas Department of The Cincinnati Gas & Electric 
Company and its subsidiary, The Union Light, Heat and Power Com- 
pany. 

* 
[202] 
* * * 


Q. Does the CDS-PR rate filing of K.G.T. meet the criteria 


you have just stated? A. No, it does not, for a number of 


reasons. 

Q. Please state your reasons, A. First. Let me state at 
the outset that I feel that the K.G.T. Contract Demand rate form 
should permit a distributing company such as Cincinnati Gas and 
Union Light to purchase gas from other sources to meet load 
growth and to supply new communities, providing such purchases 


are not substituted for existing K.G.T. purchases. 
* * * 
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(203-213) 
{203] 
* * * 

I recognize that, except under special circumstances, a company 
should not be permitted to cut back to a greater degree on its 
purchases from the Columbia supplier than from the ‘new supplier, 
if circumstances require a cut back. All of these matters depend 
on the nature of the new needs to be supplied and will be most 


equitably resolved in the certificate proceedings for the new 


supplies, The mechanics of providing the proper degree of pro- 


tection for K.G.T. could be quite involved, depending on the cir- 
cumstances. Since the circumstances are presently junknown, it 
would be better to deal with them when they are known - in the 
certificate proceedings. 
* * 
[210] 
* * * 

Q. Would the proposed Partial Requirements schedule 
encourage, or discourage the taking on of new supplies? A. This 
schedule would discourage the taking on of any such new supplies 
for the reasons I have given. 

* * 
[213] 
* * 
R, L, WEGERLE 
* * * 


CROSS- EXAMINATION 
* * * 
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BY MR. BECKJORD: 
* * 
[335] 
* * * 

Q. You have devoted considerable amount of your business 
life to rate matters. Is there in your judgment any justifica- 
tion in terms of cost to serve for charging different amounts to 
two customers purchasing like quantities of gas at like load 
factors and under like patterns from the same Columbia Companies, 
and in the same zone, indeed, if there be more than one zone? 

A. Could I have the question read back? 
* * * 
[336] 


* * * 


Q. I am asking this. We are dealing with principles here 


that are going to be operative for the future, and I wanted to 
simplify an example. If you wish, I can take you through an 
actual case, but I think it will greatly prolong the consideration 
of this matter. 

Can you assume there are two such customers and answer the 
question in terms of the criterion I gave you? A. Receiving gas 
under similar circumstances? I don't think there would be any 
justification for a different rate; the same kind of service. 


Q. Not just a different rate. Charging different amounts. 
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A. If it were the same type of service, that is right, they would 
be charged the same amounts. There would be no juseitt cation for 
a different charge. 

Q. And the fact that one of these customers is purchasing 
on the CDS schedule and the other on the PR schedule does not 
change the cost of service for each, does it? A. Yes, sir. 

Q. In what respect? 

[337] 
A. It may not change it at a particular time, but they are receiv- 
ing different types of service, and it is the impact that could 
result from the customer taking from another source. 

Q. That wasn't my question. My question was, can you justi- 
fy it in terms of cost variation. And I understand you to try to 
justify it on some other grounds. A. Strictly as a matter of 
cost of service at the particular time, if they are receiving 
service, the same load pattern, there was no justification —- 
there is no difference in the cost of service. 

Q. And, indeed, to that end you have included the same 
demand and commodity rates for each type of service, in the PR as 


are contained in the CDS schedule? A. Yes, sir. 


Q. Now, let us assume that the load factors of each of 


these customers declines substantially, and that they are the only 
customers of the Columbia Company, and, further, that no costs 
have changed. The Columbia Company would recover its full fixed 
costs in the commodity component through the PR schedule from the 


PR customer but not from the CDS customer; isn't that a fact? 
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THE WITNESS: Could I have the question read? 


(Question read.) 
THE WITNESS: I think your assumption has left out some- 
[338] 


thing here at the beginning as to what the conditions were at the 


time the rates that we are talking about were developed with 
respect to service to these two customers. 
BY MR, BECKJORD: 

Q. I was assuming the Columbia Company was earning a full 
return, Was that your question? A. At the beginning of your 
assumption? 

Q. Yes. And that the only factors that changed were the 
load factors. A. I seem to have lost you somewhere along the 
line. You have assumed at the beginning that the load patterns 
are identical and at some subsequent time the load factor of one 
customer drops off materially, 

Q. Both customers' load factors decline, A. Both custo— 
mers' load factors drop off materially. 

Q. Substantially. A. And at that point we would be 
recovering the cost of service from one customer but not from the 
other, 

Q. From the PR customer but not from the CDS customer? 

A. Yes, sir. We would be doing that; yes, sir. 
* Fd * 
[455] 


a 
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F, W. BATTEN 
* * * 
CROSS-EXAMINATION 
BY MR, MICHELET: 
* * 
[460] 

* 2 * 

Q. It is true, is it not, if a CDS customer's purchase load 

factor deteriorates for any reason he would not be subject any 


minimum commodity charges? A. That is right. 


Q. If a PR customer's purchased load factor: with a Columbia 


company deteriorates for exactly the same reasons, not because of 
purchases from other sources, will he be subject to any minimum 
commodity charges? 
[461] 
A. Yes. That is assuming he is below the 65 percent. 
* * * 

Q. If in a particular case the customer did. not have his 
deterioration in load factor affected in any way by the purchase 
from another source, but affected solely for the same reasons 
that caused the CDS customer's load factor to go down, still 
under your proposal he would have to pay these minimum charges? 


A. Yes, sir; that is correct. 


(464-468) 
Q. When you filed the PR schedule for Atlantic Seaboard, 
Mr. Batten, did you have any reason to believe that there was 


need for protection as to Atlantic Seaboard? A. Yes. I think 


just to look at the pipeline map would indicate we expected we 


might have difficulty. 

Q. Any more so than in the case of Ohio Fuel? A. I would 
think it is a matter of degree, but I think it would be more like- 
ly to happen on the Seaboard, 

PRESIDING EXAMINER: Is that because of Transcontinental Gas 
Pipeline Corporation having a lower rate, lower rates? 

THE WITNESS: | Lower commodity rates; yes, sir. 

PRESIDING EXAMINER: How about the demand? 

THE WITNESS: The demand rate I believe is higher. It leads 
to the matter of the loss of the base load. 

* * * 
[467] 
* * * 
Q. Why did you treat Central Hudson differently? 
[468] 
A. I think I can answer for Central Hudson and Rockland at the 
same time, if that is satisfactory. 

Q. Would you answer, first, for Central Hudson? A. All 
right. With respect to Central Hudson, Central Hudson had 
already received a certificate to purchase gas from Tennessee. 

We were selling them at the time we got into the negotiations 


on the PR very materially less gas than we had formerly. Had we 
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used the regular provisions of the PR we would haa been in a posi- 
tion of having no minimum monthly bill at all, because they had two 
months in which there was no gas taken. So recognizing the quanti- 
ties of gas they were obligated to take from Tennessee, and what 
we felt was a fair distribution of the problen, ae ctaods negoti- 
ated out the five days and the 146 days. 

Q. What standard did you use to arrive at the 146 days? 
A. I really don't remember, And I don't know whether we did 
have a standard. This simply was a compromise we arrived at that 
we both felt we could live with. : 

Q. Did you take part in the negotiations? A. I was one 


of the group that went and talked with the people at Central Hud- 


son the day we presented it. Subsequently they examined it and 


called back the management of the Home Gas Company that they would 
accept that tariff. 

Q. If a standard had been used you would know about 

[469 ] 

it? A, I would if I could recall it, These things go back two 
or three years, now, and we had extended discussion, and I don't 
recall that there was a particular formula involved, 

Q. But this is part of the case the four applicant companies 
are putting on here about the experience of Central Hudson and 
its -- your evidence shows the days use of the contract demand to 
have been 146, So you put that in this case, did you not? 
A. Yes, sir. 


Q. Insofar as you know, there wasn't any standard use? 
? i 
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A. No, it was a matter of negotiation. 


Q. If it hadn't been negotiated that low but a larger 


figure used, it is very likely that Central Hudson would have 


substantial penalties to pay under the minimum annual commodity 
charge in the years subsequent to when the PR went into effect, 
is it not? A, I think that is speculative, but I think they 
probably would have. I don't know at the moment whether they 
could have taken larger quantities without incurring penalties 
on Tennessee, or not, 

Q. But on the quantities actually taken there would be 
substantial penalties to pay under the minimum annual 

[470] 
commodity charge? A. I think that is correct. 
* * * 
BY MR, BIDDISON: 

Q. You are aware Baltimore takes all its supply of natural 
gas at the present time from Atlantic Seaboard Corporation? 
A. That is right. 

Q. Assuming, if you will, please, that Baltimore turns to a 
second source of gas supply in order to supply a new industrial 
customer, but omit from your consideration anything with respect 
to boiler fuel, because that is not included in my assumption, 
A. All right, 

Q. The reason for turning to this second source is 

[471] 


because the cost of gas is lower and the industrial customer 
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could not be secured with Seaboard's price for gas. Now, all of 
the balance of Baltimore's load remains on Seaboard, including 
growth, but because of the space heating growth Baltimore's load 
factor declines to below what it was in the so-called base period. 
Baltimore continues to take all of its supply other than for 
this industrial customer from Seaboard. 

Now, under those circumstances, Mr. Batten, do you as a 
policy witness for the Columbia System feel Seaboard is justified 
in exacting a higher price for the gas under the PR'schedule for 
Baltimore's basic requirements? A. Yes. | 

Q. Will you explain why, please, sir? A. Yes, because 
our problem is simply this, that we have no assurance when you 
get gas from a second source of supply, and I assume this is taken 
into your general distribution system, we have no assurance that 
all the gas from the second source of supply will be used in that 
industrial plant. And because the commodity rate is lower than 
ours, the chances are very good you will take that gas at a 
higher load factor than you would under the normal market require- 
ments. At least, this is what we are afraid of, and that is the 
reason we have this kind of provision we are proposing. 

[472] 
Q. You feel Seaboard would be justified in imposing the PR 


schedule on the base load in this situation? A. Yes, because 


we feel this is the only way we can get the assurances that we 


will not have our base load invaded. 


*x * 
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BY MR. WATTS: 
* * * 
Q. Take two customers of Seaboard, who take at exactly 
[ 478] 
the same load factors. And one of those customers tries to build 
up his load factor by taking on off-peak loads, by installing 
peak shaving equipment, possibly even by storage. The other one 
doesn't do a thing. And two years go by, one has built up his 
load factor, the other has not. There comes the same opportunity 
to both customers to take gas from other sources. Which would be 
in a better position to take gas from other sources? A. On the 
assumptions I have heard so far, I see no difference. 


Q. Well, customer A has built up his load factor and would 


go into a base period with a higher load factor than customer B, 


who has done nothing about it. Therefore, customer A would be 
stuck with a base period at a higher load factor and higher 
annual minimum bill than customer B. So that customer A would be 
more vulnerable to deterioration of load factor than customer B, 
because customer B, after he had taken on the other source could 
do the things customer A has already done. A. But they are 
equally vulnerable'as to the possibility of reduced load factor. 
Q. But customer A has already taken the precautions that 
customer B has not until after the gas from other sources is on 


his systen. A. I am sorry, -- 


(479-630) 
[479] 
@. You don't follow that? A. I don't follow it. 
* * * 
[614] 


* * * 


PRESIDING EXAMINER: I believe Mr. Wilson is next, for 


Washington Gas Light. 


* * * 
ROBERT C, WILSON 
* * * 
CROSS- EXAMINATION 
BY MR, SMITH: 
* 
[618] 
* * * 
Q. Now, Mr. Wilson, what is your present annual load 
[619] 
factor of purchases from the Atlantic Seaboard Corporation? 
A. It runs around 40 percent. 
* * * 
In 1959, the purchased load factor is approximately 37 percent. 
Q. And in 1960? A, Thirty-nine percent. That is on the 


contract demand basis. 


(630-684) 
Q. So the net effect would be that without PR Washington 
has a double weapon to use in relation to Atlantic Seaboard 
Corporation, beth on the demand side as well as the commodity 
side? A. We are not attempting to use any weapons, Mr. Smith. 
Frankly, I think that we will agree that if we go out and buy gas 


from an outside source and, as 2 result, strictly for that one 


purpose, I mean just because of that we do reduce our requirements 


from Atlantic Seaboard, I think subject to Commission approval 
perhaps some protection might be in order, or some conditions. 

Q. I don't think you have answered the question yet, 

Mr. Wilson. Would you answer the question now? Would it not be 
a fact that without the PR provisions that Washington Gas Light 
could not only purchase less commodity gas from Atlantic Seaboard 
Corporation but could reduce its contract demand and billing 
demands on Atlantic Seaboard Corporation? 

* * * 

[684] 

* * * 

Q. How about the storage facilities of Atlantic Seaboard, 
that Atlantic Seaboard might have to begin to install and develop 
several years in advance of your election to purchase additional 
requirements? A. That may be so. But other customers may take 
up whatever we drop off. 

Q. But if other customers do not do that, then Atlantic Sea- 
board Corporation and its affiliates would be left holding the 


bag, economically, since Washington Gas Light would go to another 
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source rather than to purchase their additional requirements from 
Seaboard? A. Well, as I have said a couple of times, we don't 

[685] : 
propose to go and purchase from another source with the idea of 
damaging Atlantic Seaboard, or any of Atlantic Seaboard customers, 


because eventually it will be Atlantic Seaboard customers who 


would be caught holding the bag, because I assume you would file 


for those additional revenues. 
* * 
[796] 
* * 
W. D. McELROY 
* * 
[797] 
* * * 
CROSS-EXAMINATION 
BY MR, SMITH: 
* 
[804] 
* * * 
Q. So that the annual load factor of purchases from Manu- 
facturers by UGI for 1960 would approximate 68-1/2 percent? 


A. Yes. 


(810-876) 


Q. What puzzles me is your next sentence on page 193, where 


you say, "It is abundantly clear that no pipeline company has 


exclusive unilateral rights." You are not -- you will recognize, 
will you not, that Columbia, Manufacturers Light and Heat Company, 
is not seeking exclusive unilateral rights in this proceeding? 

A. I understand very clearly, Mr. Smith, what has been said here, 
and what has been stated to be the purpose of this tariff. I am 
merely stating that in my opinion the effect of it gives Manu- 
facturers the exclusive right to serve UGI in our territory, 

That is a matter of my opinion based on the reasons you have out-— 


lined earlier here. 


rd 
[829 ] 
* * * 
ROBERT J. RYDER 
was called as a witness, and having been previously duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MRS. GORDON: 
* * 
[876] 
* * * 

THE WITNESS: This is an exchange of correspondence which 
relates to increasing the contract demand of Lynchburg from Sea- 
board from 7,000 Mcf to 8,000 Mcf per day. 

BY MRS, GORDON: 


(876-877) 

Q. Will you please explain briefly what transpired? A. Well, 
in January 1959, in response to the usual request of Atlantic Sea- 
board Corporation, Lynchburg furnished an estimate of its gas 
requirements for the years 1959-1963; annual volumes as well as 
peak day requirements. These figures indicated a peak day require- 
ment of 8,000 Mcf on February 1, 1960. 

Lynchburg then received a letter from Mr. Brunet of Atlantic 
Seaboard Corporation, dated February 18, 1959, which stated in 
part 

"that in the event Lynchburg Gas Company nominates, on or 
before March 15, 1959, a contract demand substantially in 
excess of its present contract demand of 7,000 Mcf, 
additional facilities will be required by the Atlantic Sea- 
board Corporation between its 20 inch main transmission 
pipeline and the delivery points in the vicinity of the City 
of Lynchburg." : 

Q. Please continue. 

[877] 
A. The letter continued to the effect that Lynchburg's recent 


gas estimates indicate a possible contract demand in the magni- 


tude of 8,000 Mcf per day. 


Q. What did Lynchburg do in response to this: letter? A. 


Lynchburg, on March 9, 1959, sent a letter to Seaboard that in 
accordance with Section 11.2(a) of the General Terms and Condi- 
tions of Seaboard's FPC Gas Tariff, it desired to establish a 
contract demand effective December 1, 1959 of 8,000 Mcf per day. 
Q. What happened next? A. On March 18, 1959, Mr, Brunet 
forwarded a Precedent Agreement between Atlantic Seaboard Corpora- 


tion and Lynchburg Gas Company providing for additional facilities 
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(877-878) 


which Seaboard said would be needed to deliver the requested con- 


tract demand of 8,000 Mcf per day. 

Q. What did Lynchburg do in response to the letter? A. 
Lynchburg replied to such letter under date of March 26, 1959, 
and stated that it.did not agree with Seaboard that additional 
facilities would be necessary unless Seaboard proposed to change 
the operating pressures on Seaboard’s 20 inch line or proposed 
to lower the delivery pressure at Lynchburg; further, that the 
present facilities were adequate to transport 8,000 Mcf per day, 

Lynchburg further stated that to properly assess Seaboard’s 
proposal for the construction of facilities, it would appreciate 

[878] 
Seaboard furnishing: 

1. The cost of construction of additional facilities, 

2. The estimated increase in the facility charge 

3. The hourly delivery capacity after the proposed 
construction and 

4, The pressure Seaboard expected to maintain at the two 
existing delivery points on the Lynchburg system. 

Q. Was the information furnished? A. Yes - by letter dated 
April 3, 1959, Mr. Brunet stated the estimated cost of construct- 
ing the additional facilities would be $116,200, that the estimated 
additional facility charge would be $19,279 annually, the hourly 
delivery capacity would be 333 Mcf at the delivery pressure of 75 
psig at the existing delivery points near Lynchburg. Mr. Brunet 


further stated, "As you know, we do not share your opinion that no 
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additional facilities are required to furnish 8,000 Mcf per day on 
a contract demand basis." | 

Q. Mr. Ryder, can you state for the record those days in 
the years 1959, 1960 and 1961 to date when Seaboard delivered 
through the present facilities volumes in excess of the present 
contract demand of 7,000 Mcf per day? A. During the period 
January 1959 through March 1961 there were 80 days when volumes 
in excess of 7,000 Mcf per day were delivered and during that same 
period there were 17 days when volumes in excess of: 8,000 Mcf per 
day were delivered, : 

[879] : 

Q. Mr. Ryder, after Lynchburg received Mr. Brunet's letter 
of April 3, 1959 advising Lynchburg that the additional facility 
charge would be $19,279, what did Lynchburg do? A. Well, prior 
to the receipt of that letter when Lynchburg was advised that to 
increase its contract demand up to 8,000 Mcf per day would require 
additional facilities, Lynchburg knew then that its costs would 
be increased; so Lynchburg started conversations with Transcon- 
tinental Gas Pipe Line Corporation seeking an additional source 
of supply to supplement the gas which Seaboard was committed for 
under Lynchburg's CDS-1 Service Agreement. | 

Q. Why did Sycnbers go bo dmanecousane gay 

[880] : 
THE WITNESS: For two reasons. One, it is fhe: losses pipe 


line from the Southwest to the Lynchburg market area and, two, 


the average cost of the additional gas which Lynchburg would 
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require from Transco would be lower than if the additional 
volumes had been purchased from Seaboard. 

BY MRS. GORDON: 
Q. Have you had a tabulation prepared to show what the Mcf 
costs would be if purchased from Seaboard and from Transco? A. 


Yes, I have - Exhibit No. 20 shows what the estimated cost of gas 


purchased from Seaboard would be in the years 1961-1965, based on 


present rates; and what the cost of additional volumes would be 
in those years if they were purchased under Transco's G-2 rate 
schedule. 

So, in your opinion, Lynchburg was trying to get gas at the 
lowest price so that its customers would receive the benefit of 
service at the lowest possible rate? A. Yes. 

Q. I refer you to the document marked Exhibit 21 for 
identification and ask you if it was prepared under your super- 
vision? A. It was. 

Q. Please describe the exhibit. A. It is a summary of 
the historical gas supply costs of Lynchburg Gas Company for the 
years 1956-1960. 

Q. What does the exhibit indicate to you? 

{881] 
A. To me it indicates that if 1959-1960 was the base period for 
Lynchburg under the CDS-PR Rate Schedule, and Lynchburg's load 
factor went down in future years to the load factors shown for 
the years 1956-1957-1958, and the PR Rate Schedule was in effect, 


Lynchburg would have to pay at least a minimum annual bill. 
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Q. I believe you have stated that the volumes which Lynch- 
burg sought from Seaboard, that is, an increase in the contract 
demand from 7,000 Mcf to 8,000 Mcf, was for the growth in its 
market area, A. That is correct. 

Q. Were the volumes to be purchased from another source to 
supply Lynchburg's regular market area? A. Yes, they were, 

Q. Can you explain a little more specifically what you 
mean? A. In the past few years the interruptible industrial 
loads were curtailed many times during each year. The gas from 
the other source was to be used principally to reduce the cur- 
tailment of such loads, 

Q. Have you heard Mr. Orton and Mr. Batten testify that 
distribution companies who take service from sources other than 
Columbia Companies could, and in most if not all cases would, 
divide their load so as to take the high load factor base load 
from the other pipe line and leave the remaining 


[882] 


seasonal peaks at a much reduced load for the Columbia Company 


to serve? A. Yes, I have. 

Q. Is the purchase of gas by Lynchburg from other sources 
to be used as a reduction of the base load punchases from Atlantic 
Seaboard Corporation? A. No, Matam, it is not. | 

Q. Please refer to Exhibit 17 which shows the estimated 
requirements of natural gas of Lynchburg Gas Company for the 
years 1961-1965. From your review of the estimates submitted by 


Lynchburg to Atlantic Seaboard Corporation, would it be your 
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opinion that the base load requirements of Lynchburg were to be 
furnished by Atlantic Seaboard Corporation? 4. Yes. 

Q. In your opinion, is the purchase from other sources to 
be used primarily for the requirements of the industrial custo- 
mers of Lynchburg? A. Yes. 

Q. What do Exhibits 22 and 23 show with respect to the 
historical trend of gas sales between the years 1956-1960? A. 
There has been a continual increase in sales during those years. 
In 1956 the annual requirements were 922,240 Mcf and in 1960 the 
annual requirements were 1,763,187 Mcf. 

Q. What does it show with respect to peak day requirements? 

[883] 
A. In the 1956-1957 winter the peak day requirement was 6,758 
Mcf and in 1959-1960 the peak day requirement was 10,644 Mcf. 
Q. Please refer to Exhibit 17. What does that exhibit 


indicate? A. It indicates that in the year 1961 the annual 


requirements will be 1,915,000 Mcf and in the year 1965, the 


annual requirements will be 2,858,000 Mcf. 

Q. What does it show as to the purchases from Atlantic 
Seaboard? A. It shows that Lynchburg will purchase from 
Atlantic Seaboard in 1961 an estimated amount of 1,784,000 Mcf 
and in 1965 it will purchase an estimated amount of 1,920,000 


Mcf. 


(884-885) 

Q. Is this on the basis of the present contract demand of 
7,000 Mcf? A. Yes, Ma'am, 

Q. So actually the annual volumes to be purchased by Lynch- 
burg from Atlantic Seaboard Corporation will be increasing during 
the period 1961-1965 while the contract demand stays at the same 
level of 7,000 Mcf per day under its present estimates, Is that 


correct? A. Yes. 


Q. Referring again to Exhibit 17, does this indicate a 


continued growth in the sales by Lynchburg in its market area? 
A. It does. 
[885] 

Q. Does Lynchburg have any rate schedules which protect it 
against loss of base load? A. No, it does not. 

Q. Does Lynchburg have any assurance that once a customer 
is receiving gas service that such customer will continue to take 
such gas service? A. It has no assurance tuat a customer will 
continue to take gas service from Lynchburg. 

Q. What has been Lynchburg’s recent experience with respect 
to customer trend? A. At the end of 1959 Lynchburg had 9,411 
customers, and at December 31, 1960 it has 9,338 customers. 

Q. Lynchburg has a number of industrial customers, does it 
not? A. It does. 

Q. Is Lynchburg protected from loss of its industrial load? 
A. Lynchburg Gas Company in only two instances ia Protaated by a 
contract with industrial customers which provides a minimum 


annual charge for a period of ten years, subject to a reduction 
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if service is curtailed. 

Q. What does the minimum annual charge represent? A. ‘In 
each instance the charge was based on the Company recouping cost 
of facilities specifically constructed for the customer. 

[886] 

Q. Returning to Exhibit No. 17, is the peak demand gas to 
be supplied by other sources rather than by additional purchases 
from Seaboard under its contract demand rate schedule? A. That 
is correct. 

Q. But you have already stated, have you not, that a part 
of the increase in base load of Lynchburg's market will be 
supplied by taking additional volumes from Atlantic Seaboard 
Corporation. A. That is correct. 

Q. If Lynchburg were to take the estimated volume as 
shown on Exhibit 20 from Transco, would the average cost per Mcf 
to Lynchburg be lower than if it purchased such gas from Atlantic 
Seaboard Corporation? A. As shown on Exhibit 20 the average 
cost of gas purchased by Lynchburg from Seaboard, based on cur- 
rent rates and facility charges applied to years 1961-1965, 


ranges between 57.2 cents per Mef and 54.6 cents per Mcf, whereas 


gas to be purchased in those years from Transco under its G-2 


Rate Schedule, the unit cost, including facility costs, would 
range between 52.5 cents per Mcf and 47.3 cents per Mcf. 

Q. If Lynchburg purchased gas from another source and the 
CDS-PR-1 Schedule of Seaboard would be applicable to Lynchburg's 


purchases from Seaboard, is there a probability that Lynchburg 
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(886-887) 


would have to pay a minimum bill? A, There is always the possi- 


bility that Lynchburg 
[887] 
might have to pay a minimum annual bill or a te monthly bill. 

MR, SMITH: Mr. Examiner, I move to strike the last answer 
as not responsive. The question says "Is there a probability 
that Lynchburg would have to pay a minimum bill?" The answer 
speaks of a possibility. I think it is very misleading, and it 
should be stricken or the witness instructed to answer the ques- 
tion, | 

PRESIDING EXAMINER: The objection is overruled, 

BY MRS, GORDON: 

Q. Why, Mr. Ryder? A. If the base period specified in 
the CDS-PR Rate Schedule was determined in years in which unusual- 
ly cold weather occurred, the day's usage would on an annual 
basis tend to be on the high side. Should some succeeding year 
have temperatures abnormally warmer than the base period, the 
loss in base load might have to be paid for in the minimum annual 
bill. 

Q. As a practical matter, Mr. Ryder, taking into considera- 
tion the facts of Lynchburg's operating plans as you understand 
them, is the imposition of the minimum commodity Gieeeee contained 
in the PR Rate a real or a speculative threat to Lynchburg? A. 
In my gpinion it is a very real threat. As a practical matter, 


Transcontinental Gas Pipe Line Corporation 


(888) 
[888] 
is authorized by the Federal Power Commission to render service 
to Lynchburg commencing not later than November 16, 1961. Under 
the PR rate as proposed, the base period upon which Lynchburg's 


minimum commodity bill would be based would necessarily encom- 


pass the 24 months of 1959-1961, covering two severe winters and 


a period of the highest purchased gas load factor in Lynchburg's 
history, as indicated by Exhibit No. 21. 

I must also point out here that the purchases during this 
period which contributed to the increased load factor included 
penalty gas, already paid for at premium rates, which Lynchburg 
was forced to purchase during these extremely cold winters 
because it was limited to the current 7,000 Mcf contract demand 
from Seaboard. 

In view of these circumstances, Lynchburg must maintain the 
maximum required load factor, a circumstance which was brought 
about by unusual weather conditions and insufficient supply to 
meet its requirements. Should it fail to maintain this high load 
factor due to a mild winter when its requirements were adequately 
met, it would suffer penalty charges in the form of minimum 
commodity bills. This would be a continuing threat under the 
terms of the PR Schedule as proposed for the duration of Lynch- 
purg's service agreement with Seaboard, up to 17 years. 

Q. Does the CDS Rate Schedule afford any protection to 


Columbia for its commodity costs where the annual load 


(889-890) 
[889] 


fluctuates because of weather or economic conditions? A. It 


does not. 

@. But the CDS-PR Rate Schedule would in effect penalize 
Lynchburg if its annual usage was lower than the base period and 
such usage was caused by weather or economic conditions over 
which Lynchburg had no control. Is that correct? A, Yes, 

Q. Is the CDS-PR Rate Schedule in your opinion discrimina- 
tory? A. Yes, it is. 

Q. Why? A. Well, if a CDS-PR customer has to pay a mini- 
mum bill because its purchases are lower than the base period, 
because of weather or economic conditions over which the customer 
has no control, such customer is in effect paying costs which the 
CDS customer is not asked to pay when its purchases are reduced 
because of the same conditions. 

Q. What in your opinion is the difference hetuecn Columbia 
System and the pipe lines cited by Mr. Orton for comparative pur- 
poses in his support of the PR provisions? A. The Columbia 
System originally supplied its market requirements through local 
production. Then approximately sixteen years ago it started to 
purchase gas from the southwest and it now owns a pipe line com- 
pany which transports gas from southwest fields which are owned 
by Columbia System Companies 

[890] 
and such pipe line company is guaranteed a rate of return because 


it operates on a cost of service basis. The Columbia System still 
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has large local production; by that I mean local production which 
it owns and locally produced gas which it purchases from producers 
in the Appalachian area, 

If Columbia System has to pay minimum commodity charges to 
pipe line companies, Columbia can regulate its purchase from such 
pipe line companies by cutting back on its locally produced gas or 
by placing gas in storage; whereas southwest pipe line companies 
generally have no locally owned production. Such pipe line com- 


panies might need protective rate schedules more than Columbia 


System does. 


Q. In your opinion, does Columbia System need a protective 
monthly and annual bill from its partial requirements customers? 
A. No. It is my opinion that Columbia System by the very nature 
of its operations has the protection which it is now seeking from 
its partial requirements customers. By that I mean it has produc- 
tion in the Appalachian area; it purchases local production from 
independent producers in that area; it purchases gas at high load 
factors from southwest suppliers; it has underground storage close 
to its markets; it has a pipe line to southwest suppliers; and it 
can regulate its needs by use of these many sources. 

MR. SMITH: Mr. Examiner, I move to strike the last answer 

[891] 
of the witness, because the witness is attempting to testify as 
to what the Columbia System needs. Now, that is a matter for 
the corporate management of the Columbia Companies, and if this 


witness is attempting now to put on again the robes of a 
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corporate officer of the Columbia Companies, that just adds fuel 
to the fire of my previous objection. | 

I think the answer should be stricken, and it is impossible 
to cross examine a witness of the identity and stature of being a 
former official of two of the companies in a matter like this. 

PRESIDING EXAMINER: Mr. Smith, the operations of Columbia 
are pretty well known to everybody in this room in general, and 
I think that is what the witness has reference to. Your objection 
is overruled. 

BY MRS, GORDON: 

Q. What is your opinion of the CDS-PR Tariffs of Atlantic 
Seaboard? A. In my opinion, the CDS-PR Tariffs as proposed, 
including the changes suggested by Mr. Wegerle, can'in the future 
penalize present customers of Seaboard if they purchase gas from 
another source and fluctuations in their requirements from Sea- 
board result from factors beyond the customer's control and not 
by the purchase of gas from other sources. Further, I believe 
the PR Schedules, if they are to be allowed, should have per- 
missive reduction of ten percent in the contract demand similar 
to the CDS Schedules because the contract 

[892] 
demands were originally set under the CDS rate schedules which 


permitted a ten percent reduction. 


Q. If some sort of protection is required by Columbia 


Companies in addition to the demand charge in the CDS tariffs, 


what would be your recommendation? 
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* * * 
THE WITNESS: I would suggest that if the Federal Power 
Commission determines that the public interest requires some sort 


of protection from loss of base load sales for the Columbia System 


Companies, that the proper place would be in the CDS Rate Schedules 


as filed prior to August 15, 1958. 

[893] 
I would suggest that Paragraph 1(b) be eliminated and that Sec-— 
tion 4 of such rate schedule be expanded to provide for a minimum 
annual bill, which minimum bill would provide that buyer would 
take or pay for 50 percent of the average annual volumes taken 
over the five calendar years immediately preceding the current 
calendar year. 

Q. Why do you recommend a take or pay for of 50 percent of 
the average annual volumes? A. Fixed costs of a pipeline com- 
pany are generally included by this Commission, 50 percent to 
demand and 50 percent to commodity, and I used the 50 percent of 
annual volumes as being a fair way for the Columbia Companies to 
be assured of recouping a reasonable part of their fixed costs 
that are included in the commodity component. 

Q. Why do you recommend the use of five calendar years 
immediately preceding the current calendar year to determine 
annual volumes? A. First, I do not believe that a base period 
is proper to determine minimum usage for long periods in the 
future. Second, the CDS-PR as proposed does not permit changing 


a base period once it is established. Third, a five year moving 
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average gives consideration to current weather and economic condi- 


tions. 


Q. In your opinion, would your proposal of a minimum annual 


bill of 50 percent of the average annual volumes taken 

[894] 
in the immediately preceding five years adequately protect the 
Columbia Companies and at the same time cover the "special cir- 
cumstances" with respect to customers, which Columbia witnesses 
have testified here could be negotiated in certain instances? 
A. Yes, it would. As I stated, the Columbia system, by its 
operations and multiple sources of supply has a flexibility that 
long line transmission companies do not enjoy. The ' 50 percent 
take or pay for of average annual volumes would afford the Colum- 
bia Companies ample extra protection from loss of base load. At 
the same time, the five year running average shige leaked: which 
I substitute for a base period, gives the customer a realistic 
latitude which allows for the vagaries of weather and the impact 
of general economic conditions. 

Q. Do you have any other suggestions with reference to a 
protective provision in the tariffs of the Columbia Companies? 
A. Yes. If any protective provisions were to be approved by 
the Commission, I would recommend that the boiler fuel limita- 
tion in Section 1 of the rate schedule be removed so that custo- 
mer companies could maintain or build up their load factor and 
not be forced to pay minimum commodity bills, by virtue of 


economic or weather conditions over which they have no control. 
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[895] 
I am also of the opinion that all the General Terms and 
Conditions should apply equally to all customers. 
* * * 
[902] 
* * * 
MR. SQUIRES: Mr. Examiner, Herbert E. Squires, represent- 
ing the Pennsylvania Public Utility Commission. 
If I might be allowed just a minute, I have a suggestion 
that I would like to make on a question directed to Mr. Smith for 


his consideration. 


During the noon recess I made some notes here. The partial 


requirements provisions, I believe -- and I believe the interve- 
nors will, too -- are inflexible, since they are fixed on a base 
period with no provision for future changes, and I think there is 
merit to the intervenor's contentions that they will be penalized 
for declining load factors for any cause, whereas the CDS-1 custo- 
mers are not penalized. 

Now, if it were only for the purpose of purchasing from out- 
side suppliers, or other sources, then it may not be discrimina- 
tory, but the fact that it is for any cause I think brings up the 
discrimination, 

I think, also, most of the intervenors agree that Columbia 
is entitled to some protection for the declining load factor 


because of the outside purchases, and I think they have stated so. 


(903-904) 
[903] 

They also have made various proposals to attempt to give 
Columbia the protection that they need, and it seems that equity 
would require that Columbia reconsider their position and possibly 
work out with their customers some type of compromise which would 
be equitable to all concerned. 

In this manner, I think we would expedite the hearings, we 
wouldn't have to conclude the hearings, file briefs, have an 
Examiner's decision, and possibly exceptions, oral ‘argunent, and 
so forth, all the way through appeal. 

I think if outside the hearing Columbia can get together with 
the intervenor customers, I think that something could possibly 
be worked out and a stipulation agreed upon and submitted for 
approval, since I think that the intervenors all agree that there 
is some protection needed, it is just a matter of working the 
situation out. 3 

I will put that in the form of a question to Mr. Smith, 
will they consider doing something like that? I have no specific 
proposal to offer at this time. 

MR, SMITH: Well, I think we have considered things that we 


could do, and have given very serious consideration, and found it 


is impossible to reach a stipulation of the issues here and a 


resolution of those issues. 


(904-908) 
R. L. WEGERLE 
* * 
[905] 
* * * 
DIRECT EXAMINATION 
BY MR, SMITH: 
* 
[907] 
* * * 

Q. Would you explain Exhibit 24 and its significance in 
this proceeding? A. This Exhibit is illustrative of the cost 
impact upon the remaining sales of Seaboard and Kentucky Gas, 
which could result from the loss of a portion of both their 
demand and 

[908] 
commodity revenues in the event that some of their customers 
exercised their right to reduce their Contract Demands in various 


degrees up to ten percent over a two-year period. 


Page 1 shows the basic assumptions of a reduction of 60,000 


Mcf per day on Seaboard and 40,000 Mcf per day on Kentucky Gas. 
These assumptions are well within ten percent of the aggregate 
Contract Demands of the customers of Seaboard and Kentucky Gas 

and were arrived at giving due consideration to the accessibil- 
ity to such customers of a second source of supply. It is further 
assumed that having secured the above amounts from the "Other 


Source” the customers would purchase from that Other Source at 100 
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percent load factor, thereby reducing their annual ipurchases from 
Seaboard by 21,900,000 Mcf and from Kentucky Gas by 14,600,000 
Mcf. 

Page 2 shows the Mcf Billing Demands and Annual Sales of 
Seaboard, Kentucky Gas and United Fuel for the twelve months 
ended June 30, 1959, and the effect on these sales of the reduc- 
tions assumed on page l. 

Page 3 of the Exhibit shows that upon the assumptions made 
Seaboard would have to recover additional costs in the amount of 
$1,374,000 from its remaining sales after the loss of demand 
revenues and annual sales revenues, exclusive of increased costs 
from United Fuel; likewise, Kentucky Gas would have to recover 
$353,000, exclusive of United Fuel increases, from remaining 
sales. 

[909 ] 

Page 4 of the Exhibit derives the net cost of $4,259,000 to 
be recovered by United Fuel from its remaining gades: resulting 
from the reduction of purchases by Seaboard and Keritucky Gas, 
This is equivalent to nine cents per Mcef of billing demand, and 
.52 cents per Mcf of gas delivered. When these unit costs to be 
recovered from remaining sales volumes are applied to remaining 
sales which United Fuel would make to Seaboard and Kentucky Gas, 
the resulting cost to be recovered from these two customer com= 
panies would be $1,265,000 and $860,000, respectively. These 


costs are then carried forward to Sheet 3 and result in total 


cost increases to remaining sales of Seaboard and Kentucky Gas 
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(909-920) 

of $2,639,000 and $1,213,000, respectively. 
This results in an increase in unit cost to remaining sales 
of Seaboard and Kentucky Gas of 2.17 cents per Mcf and 1.88 cents 


per Mcf, respectively. 


* 


[918] 


* * * 
CROSS-EXAMINATION 
BY MR, MICHELET: 
* * 
[919] 
* * * 

Q. Now, Mr. Wegerle, I ask you to assume two customers who 
wished to cut back on contract demand because of loss of load. 
One is a CDS customer and another is a PR customer. Now, isn't 
it correct that the CDS customer could cut back as a matter of 
right while the PR customer could not do so, even though the rea- 
son for cutback is the same in both cases? A. Yes, sir, but 
under that assumption the reason for the cutback would not be for 
the same causes. 

Q. But if, on the example I gave you -- I am asking you 

[920] 
to assume it is the same cause. In other words, the cause I gave 
you was loss of load, and they both wish to cut back. Isn't it 
true the CDS customer could cut back, while the PR customer could 


not, even though the reason for wanting to cut back is the same? 
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A. Yes, sir. 

Q. Now, isn't it true that a cutback by a CDS customer, 
which causes idle capacity would result ina higher unit cost for 
all remaining sales? A. You say the cutback sox a CDS customer? 

Q. By a CDS customer, A. Yes, sir. 

Q. And isn't it correct that a PR customer of the same 
supplier would be required to share in those higher unit costs? 
A. Yes, sir. 

Q. Now, consequently, the PR customer is not only obliged 
to bear the penalties which attach to his business as a result of 
his being a PR customer, but he must also share in the additional 
higher unit costs due to CDS customers’ cutbacks on their con- 


tract demand which produce idle capacity and higher unit cost? 


MR, SMITH: Mr. Examiner, could I have that question read 


back. It was rather long. 
(The question was read.) 
[921] 
BY MR, MICHELET: 
Q. Is that correct? A. Yes, sir. 
* * * 
[963] 
* * 
BY MRS. GORDON: 
Q. Would you have any objection as a rate man with Columbia 
Companies? A. Is this now a policy question, or is this -- 


Q. I am asking for your personal consideration, A. As a 
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rate? Are you referring to the same kind of a fifty percent as 
Lynchburg has suggested? 

Q. You may use that assumption. A. Well, personally I 
haven't looked at it too closely, but I think it could well be 
proven it would be meaningless, absolutely meaningless. 

Q. Why would it be meaningless? A. When you keep taking 
half of something, as you go down the line you finally arrive at 


the point where you have nothing left. 


ca * 


[975] 


* * 

PRESIDING EXAMINER: That would be what you are thinking of? 

THE WITNESS: Yes, sir, that is the type that causes us con- 
cern, because all of these companies are high load factor opera- 
tions, and the input of the hundred percent load factor volume 
through the system results in -- it is one of the elements that 
tends to keep the! commodity rate of these companies at a lower 
level than the Columbia companies who operate primarily at a 50 
percent load factor, because of the presence of fixed costs on 
the commodity side that remain unchanged, the magnitude of which 
remains unchanged regardless of the volume that is transported by 
the companies. 

PRESIDING EXAMINER: Well, you say of this type. Actually 
you named five. These would be the only ones you can think of at 
this time? 


THE WITNESS: Generally, yes, sir. 
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(975-990) 
PRESIDING EXAMINER: My mathematics may be a little bit rusty, 


but maybe you can help me out. 


At a hundred percent load factor, the rates computed at that 


figure on these that you have mentioned as against the four com- 
panies here, is the Mcf cost on Columbia System higher? 
THE WITNESS: At one hundred percent load factor, the average 
rate cost? 
[976] 
PRESIDING EXAMINER: Yes. 
THE WITNESS: Yes, sir. 


* * 
[989 ] 
* 
M. F. ORTON 
* * * 
DIRECT EXAMINATION 


BY MR, SMITH: 


* 
[990] 
* * * 

Q. Mr. Orton, would you provide the demand-commodity rate 
levels of the pipeline suppliers which are in eee sane general 
location as the Columbia Companies? A. The demand and commodi- 
ty rates I have taken from Exhibits 1 through 4, inclusive, for 
the four Columbia Companies with PR tariff seovisions and Items 


G through I, inclusive, for the four pipelines which operate in 
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the territory of these four Columbia Companies. 
In the case of Transcontinental Pipe Line Corporation, the 
rate shown in the table below is the presently effective rate 


(Docket RP61-13), which is higher than shown in Item J. In addi- 


tion, I have shown the Algonquin Gas Transmission Company which 


crosses a small section of the territory of the Orange and Rock- 
land Utilities, Inc., a customer of Home Gas Company. The rate 
is taken from their presently effective tariff. 
[991] 
Rate Rate 


Company Schedule Demand Commodity 


Atlantic Seaboard CDS-1 $3.25 32.18¢ 
Transcontinental CD-2 3.70 25.0 
CD-3 4.22 26.5 
Home Gas CDSs-1 3.90 41.32 
Tennessee Gas CD-5 4.70 32.6 
Algonquin Gas F-1 6.34 33.5 


Kentucky Gas Transmission CDS-1 2.65 32.06 
Texas Gas CD-4 2.86 23.3 
Texas Eastern pc@-c 3.44 26.2 
Tennessee Gas CD-2 3.25 25.5 


Manufacturers Light & Heat CDS-1 3.10 33.91 
Tennessee Gas CD-4 4.05 29.1 
Texas Eastern DCQ-C 3.44 26.2 
GS-C 3.44 26.2 
DCQ-D 3.82 27.8 
GS-D 3.82 27.8 
Transcontinental CD-3 4.22 26.5 
Q. How would these comparative rates affect purchases by PR 
customers from the Columbia Companies and potential other source 
suppliers? A. The rates of the pipeline companies in all cases 
include a higher demand charge and a lower commodity charge than 


the rate of the Columbia Companies whose territory they traverse 


(991-1013) 
or come close to. This indicates that the pipeline rates are 
lower than those of the comparative Columbia Companies at high 
load factors and that the higher the load factor the greater the 
differential in favor cf the pipeline companies. 

Perhaps as another way of stating the same fact, it means 
[992] | 
that once having contracted for a given amount of contract demand 
from one of the pipelines, the distributing company would find it 
to its advantage to take as much gas as possible from the pipeline 
within the limits of this contract in view of the lower commodity 
rates, which differential varies from approximately five cents to 
as high as nearly nine cents per Mcf. 
* * 
[999] 
* * * 
CROSS-EXAMINATION 
* * * 
[1013] 
* 
BY MR, SHEA: 
Q. Mr. Orton, did you have any particular reason for 
omitting from the tabulation on the bottom of page 1 of your 


rebuttal testimony Transcontinental's G-2 rate, in I, where you 


compare Atlantic Seaboard and Transco? A. No, I didn't. In 


fact, I think it is an oversight, 


(1014-1015) 
[1014] 
Q. What is it? A. I don't know as I have the presently 
effective G-2 rate. I have the one that is in the exhibit marked 


in the case, but I am not sure but what that has been increased. 


Do you have it? The one I have here -- I will just state what I 


have got, but I think it has been superseded -- I believe I have 
it in another place, What I have is $3.10 per month demand charge 
and 28 cents commodity charge. 

Q. That is correct. Now, if that were added -- you say it 
was omitted by oversight -- if that were added as a comparison 
with Seaboard's CDS-1, would you want to change your statement 
the first answer on page 2 where you say the difference varies 
from approximately five cents to as high as nearly nine cents? 

A. Yes. The difference between that rate is only 4.18 cents. 
That is, however, before adjustment for Btu content. I think if 
you make the Btu adjustment to 1030 Btu, the five cents would 
still hold, 

Q. From your studies of the comparable rate schedules in 
this area of Seaboard Zone 1, did you find any difference between 
the take-or-pay-for provisions in Transco's G2 rate as compared 
to their CD-2 rate? A. Oh, yes. As I think I stated in my 
direct testimony, the G-2 rate has no take or pay or minimum 
commodity volume provision, 

[1015] 
Q. It doesn’t? A. It does not. 


Q. Can you account for the wide differences in the rates in 
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this one area of Seaboard between Transcontinental and Seaboard's 
rates? A. Yes, sir. That is, I can give at least one element, 
important element. I can't account for them completely. One of 
the big elements is the fact that Transcontinental opersées at a 
very high load factor, and that therefore under the so-called Sea- 
board formula of classification and allocation of costs adopted 
by the Federal Power Commission, the portion of 50 percent of the 
fixed costs allocated to commodity are spread over’ large volumes, 


and thus have a relatively small effect per Mcf in the commodity 


rate as compared with the effect upon Seaboard, which operates at 


about a 50 percent load factor. 
* * 
[1017] 
* * * 

Q. My question was, Mr. Orton, you, as 4 public utility 
consultant, do you consider high load factor operation an index 
of efficiency? A. I think I answered it, that under comparable 
conditions as to service requirements and availability of certain 
procedures for maintaining high load factors, of course, maintain- 
ing a transmission system at a high load factor is more efficient 
than at a low load factor. There is no question about that. 

* * * 
[1021] 
REDIRECT EXAMINATION 


BY MR, SMITH: 


(1022-1023) 
[ 1022] 
* * * 
Q. Well, would the fact that the Columbia System Companies 


have substantial underground storage facilities which some of the 


Pipelines don't have or don't have as much of, is that a signifi- 


cant factor in this comparison of efficiency? A. Well, yes, 
that is a factor which enables them to operate facilities and to 
make purchases at high load factors in spite of the fact that 
their sales load factor is low. 

The point that I was making, of course, is not the economy 
of the operation -- the point that I was making is that the sales 
load factor, in itself, does mean that a large part of the 
facilities which necessarily include all of the transmission lines 
from points where storage is available to the customers, and to 
some extent other facilities, can't be operated at a higher load 
factor than the same load factor, and the fixed charges on those 
facilities have to be spread over a smaller number of Mcf of 
sales than would be the case if they were operated at a higher 
load factor. That, in my opinion, is an important element in 
accounting for the differences in the commodity rates of the 
pipelines as compared with the Columbia System. 

Q. In other words, as a physical matter, the Columbia 

[1023] 
System facilities are more of a grid system as compared to the 
pipeline companies which are straight line systems? A. That 


is another element, 


(1024-1061) 
[1024] 
* * * 


CHESTER E, STARKEY 


* * * 
DIRECT EXAMINATION 


BY MR. WATTS: 


BY THE WITNESS: 


The evidence is uncontradicted that large boiler fuel sales 


cannot be made at the rates contained in the Seaboard tariff. 
* * * 
[1051] 


* * * 


ROBERT J. RYDER 


* * * 
CROSS-EXAMINATION 


BY MR. SMITH: 
* 


[1061] 


* * * 
Q. Well, then, would you provide for the record, if you have 
it, a working sheet, exhibit, or whatever you have there to be 
copied into the record as though read, the billing determinants 


which underly the dollar figures that you have on Exhibit No. 20, 


by months? 
99 


(1061-1062) 
MRS, GORDON: When you say "by months", do you mean by 
months for each of the five years, Mr. Smith? 


MR. SMITH: Yes. 
MRS, GORDON: I fail to see the relevance of the monthly 


figures, Mr. Examiner, I am not sure that Mr. Ryder has the 


monthly figures with him, 

This was prepared under the CDS rate schedule of Seaboard, 
and Transco's G2. 

I fail to see how a monthly breakdown would affect the CDS 
since the only relationship that the monthly breakdown would have 
would be, say, to a monthly minimum bill, I believe, and that is 
not considered in this exhibit. 

MR. SMITH: Well, I submit, Your Honor, that is no reason 
for not having this witness explain his own exhibit. These are 
important and relevant. His exhibit, his figures, we are trying 
to find out how he got them, and then it is also useful to us in 
preparing any further case of our own to rebut Mr. Ryder's presen- 
tation, 

PRESIDING EXAMINER: If he arrived at the figures by that 

{1062 ] 
method, he might state what they are. 

THE WITNESS: I don't have the workpapers with me, I am 
sorry. I can have them furnished for you, though. 

BY MR, SMITH: 
Q. Well, can that be done today, Mr. Ryder? A. No, sir. 


Q. When can you have those? A. I would have to send to 
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Lynchburg for then. : 

MR. SMITH: Well, Mr. Examiner, we would require those 
figures, and we do want them spread upon the record, particularly 
Transcontinental, since the G-2 rate schedule of Transcontinental 
permits a flexibility in the demand billing determinants. In 
other words, there is a flexible ratchet, éepenaing' on how much 
is delivered, and it isn't just a flat figure each month to 
determine those demand revenues, so those will be required. I 
will ask the Examiner to direct the witness to require those for 
the record. 

MRS. GORDON: Mr. Examiner, now that this has come out that 
one of the reasons Mr. Smith desires this is because of some pro- 
visions in Transco's G2 rate schedule, that is not on trial here. 
Lynchburg's requirements are not on trial here, and how Lynchburg 
would propose to take gas from Transco is not on trial here. 

The Columbia Companies' CDS-PR rate is on trial here, and I 
believe that the evidence that the witness is required 


[1063] 


to furnish should be confined to what he is testifying here in 


regard to the proponent's case. 

Now, as I stated, Transco's rate schedule is not in question, 
neither are the requirements of Lynchburg Gas Company from 
Transco. These figures were put in to show not the effect of 
Transco's rates, or how Lynchburg would take gas from Transco, 
but the relationship of Lynchburg's situation as to the 7000 that 


it is taking from Atlantic Seaboard Corporation, and I believe 
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that this witness should not be required to furnish material that 
goes way beyond that. 

PRESIDING EXAMINER: Well, Mrs. Gordon, as I look at his 
Exhibit 20, it is the estimated cost of future gas supply, then it 
shows Transco, and'as I understand it, these monthly volumes were 
necessary in order to arrive at the figures shown on this parti- 
cular exhibit. 

Am I wrong in'that, or right in that, Mr. Ryder? 

THE WITNESS: The volumes used on the annual volumes are 


shown on line 8. I have them broken down for the first three 


years, by months. We do not break the last two years down by 


months in any of our estimates to Seaboard, or anybody else. 

PRESIDING EXAMINER: Well, that is necessary to break them 
down by months in order to make up this exhibit? 

THE WITNESS: Not necessarily. 

[1064] 

PRESIDING EXAMINER: Is that the way you did it? 

THE WITNESS: No, sir, not on the volumes. We took the 
annual volumes. I can read the month's figures in, if they want 
them, 

MR. SMITH: The reporter can copy those in as though read, 
that would save time. 

It is more than just testing this witness, Mr. Examiner. 
The Atlantic Seaboard Corporation needs these figures of record 
to show what the impact under PR would be for the balance of the 


gas that would be taken from them each of these months. 
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MRS. GORDON: Well now, Mr. Examiner, Mr. Smith has the 
figures broken down, insofar as Lynchburg plans to purchase the 
gas from Atlantic Seaboard. 
Now, how Lynchburg takes the gas from Transco, ‘and may I 
point out some of that will be storage gas, there will be propane 
gas in there, and that is not broken down. 


PRESIDING EXAMINER: Well, apparently, Mrs. Gordon, you 


thought that it had some value, because it is in your exhibit. 


Mr. Ryder, do you have the information that Mr. Smith is 
requesting, and would you give it for the record? 

THE WITNESS: Do you want me to read them in? 

PRESIDING EXAMINER: Certainly. 

* * 
[1066] 
* * * 

Q. Now, Mr. Ryder, you have given the volumes from Transco, 
would you give the billing demand determinants for each of the 
months? A. That is the part I do not have with me. I most 
likely could get that this afternoon for you, if it is available. 
I don't know. I don't think that the volumes you take from 
Transco have anything to do with the penalties that Lynchburg 
would have to pay Seaboard. It is what volumes they: are taking 
from Seaboard. 


[1082] 


BY MR. SMITH: 


(1082-1083) 
Q. And while you were vice president of the Atlantic Sea- 
poard Corporation, I believe they attempted to get gas from Trans- 
continental for the Mead Corporation, is that not true? A. I 


don't know whether the Mead Corporation was ever pinpointed in 


any applications, but they did try to get larger volumes from 


Transco, yes. 

Q. Now, Mr. Ryder, in the event that Lynchburg starts 
purchasing gas from Transcontinental, you have estimated in your 
Exhibit 17 that you intend -- and your testimony today -- that 
Lynchburg intends to get additional gas from Transcontinental 
over and above that which has been authorized to them, 

[1083] 
A. It is going to try to get it from them. 

Q. Now, in the event that they do this, or even in the 
event that they don't do this, it is possible that Lynchburg Gas 
Company can begin making substantial additional sales, or sub- 
stantial sales to the Mead Corporation, is it not? A. Not on 
the basis of these estimates, no, sir. 

Q. But I think you have already testified here just a 
minute ago that the possibility exists of Lynchburg Gas Company 
selling to the Mead Corporation. On that assumption -- 

MRS. GORDON: Mr. Examiner, I will have to object. 

MR. SMITH: I haven't finished my question, Mrs. Gordon. 

BY MR, SMITH: 
Q. On that assumption, Mr. Ryder, then there would be all 


the more reason for no PR commodity minimum bill being levied 
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against the Lynchburg Gas Company in the event that they sold gas 
to the Mead Corporation? 

MRS. GORDON: Mr. Examiner, I will have to object to 
Mr. Smith's line of questioning regarding possible sales to a 
Mead Corporation, and also regarding possible applications for 
additional service from another pipeline, be it Transco or any 
other pipeline we might be interested in getting additional gas 
from. These applications have not been filed, they have not even, 
to use the vernacular, jelled in the minds of management as yet. 
These hypothetical situations that Mr. Smith is propounding have 
nothing to do with the application 


[1084] 


of Atlantic Seaboard and the other Columbia Companies for approval 


of their PR rate. 

I object to the general line of questioning on what Lynch- 
burg may do in the future regarding additional gas supplies. 

PRESIDING EXAMINER: Mrs. Gordon, I thought that the reason 
for this PR schedule, as I understood the application, was the 
fear that customers would purchase gas from someone else. 

MRS. GORDON: Mr. Examiner, may I assure you Lynchburg is 
about to purchase gas from another source, and we have no problem 
with that at all. 

What the plans may be some time extended in the future have 
nothing to do with what we are contending here today. We admit 
that Lynchburg is one of the few companies present which is faced 


with the problem of the PR schedule because we will in the very 


105 


(1084-1120) 
near future have a second source of supply. But what Lynchburg 
does with that second source of supply five years down the line 
has nothing to do with the application of the PR rate as of 
today. 

PRESIDING EXAMINER: I am going to overrule your objection. 

Would you read the question, please? 

(Question read.) 

THE WITNESS: I don't understand the question, Mr. Smith. 

BY MR. SMITH: 
Q. All right, I will rephrase the question, Mr. Ryder. 
[1085] 

On the assumption that in the future Lynchburg Gas Company 
begins purchasing -- begins selling gas to the Mead Corporation 
which is not included in the estimate of requirements on Exhibits 
17 and 26, on that assumption, would there not be more flexibili- 
ty in Lynchburg Gas Company so as to avoid any payment of any 
commodity minimum bill to Atlantic Seaboard Corporation, because 
it would improve its load factor, isn't that a fact? A. Depend- 
ing upon the volumes it could get from another source, and how 
much it might have to increase its contract demand with Seaboard. 

There are two factors in there which might depend on future 


operations of the company. 


* * 


[1120] 


* * a 


Q. Now, going on to page 892, Mr. Ryder -- page 20, 
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Mrs. Gordon -- where you suggest an alternative minimum annual 
bill which would provide that the buyer would take or pay for 50 
percent of the 5-year average -- do you see that testimony? A. 
Yes. | 

Q. Now, it is a fact, is it not, that if the Commission 
would adopt such a commodity minimum bill that it would really 
amount to a moving average toward zero each year for a commodity 
minimum? It could do that? A. Oh, I suppose in sone indefinite 
time in the future that might happen, but that fears the way a 
gas company : 

{1121] 
operates. 

Q. As a matter of fact, it could happen within a very few 
years, say five years after such a provision was initiated, that 
the minimum annual load factor could go down to as much as 24 
percent annual load factor, is that not a fact? A. I haven't 


figured that out, Mr. Smith. 


Q. That could be the effect, could it not? A. It might 


be. 

Q. And that would be because, Mr. Ryder, the five-year 
average would reach a certain result, and that minimum amount of 
gas would be included in the next year's calculation in the five- 
year moving average, is that not a fact? A. yes. 

Q. So that you would always be taking on a smaller year's 
purchases from Atlantic Seaboard Corporation if the customer pur- 


chased at the minimum level during the previous year? A, If 
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they purchase at the minimum level, that might be a fact. However, 
these estimates that are in this proceeding do not show that to 
be a fact as to what they propose to do in the future. 

* * * 
[1122] 
* * * 

Q. Well, now, if your proposition were adopted by the 
Commission, Mr. Ryder, and Atlantic Seaboard Corporation would 
only sell at 50 percent of its annual five-year average of past 
sales, wouldn't that leave 50 percent of its fixed cost unre- 
covered under your theory -- the fixed cost in the commodity 
side, wouldn't it leave those unrecovered? A. Any time that a 
company does not sell the full volumes that are used in deter- 
mining a rate, they lose some fixed costs. If they went down to 


50 percent of the volumes previously sold, they would lose 50 


percent of the fixed costs that are included in the commodity 


component, 


* 
{1134] 
* * * 
JOSEPH J. CURRY 
* * * 
{1137] 
* * 
BY MR. MC SHALLEY: 


Q. Please state your name and address. A. Joseph J. 
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(1137-1249) 
Curry, Silver Spring, Maryland. 
Q. By whom are you presently employed? A. -By the Federal 
Power Commission. 
* 
[1142] 
* * * 
A. I believe the Columbia companies are entitled to the protec- 
tion in a reasonable manner against loss of business in their 
service areas to other pipelines. However, their proposal at 
issue in this proceeding appears to me to be too inflexible. It 
imposes a fixed load factor for the remaining life at least of 
the current service agreement. I also believe that the protec- 
tion should be definitely in the rate schedule rather than 
indefinitely in various certificate proceedings. 
* * * 
[1153] 
* * * 
CROSS-EXAMINATION 
* * * 
[1237] 
* * 
BY MRS. GORDON: 
* * 
[1249] 


* * * 


Now, Mr. Curry, I believe you have stated that you feel 
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(1249-1275) 


the Columbia Companies are entitled to protection against loss of 


base load, am I correct? A. Well, I said loss of business in 


their service areas to other pipelines. 

Q. Very well, I will accept your interpretation of that, 
but can you tell me what provision of the Natural Gas Act contem- 
plates or empowers the Commission to protect a natural gas company 
subject to its jurisdiction against the loss of business in its 
service area to other pipelines? A. I don't believe there is 
any specific provision in the natural gas act that so provides. 

* * * 
[1274] 
* * 

PRESIDING EXAMINER: Now, there was offered in evidence here 
by Columbia certain tariff provisions from other pipeline com- 
panies. 

The minimum bill provisions in the tariff of these companies 
referred to -- I think it is in Exhibit 12 -- are the minimum 
commodity provisions applicable to full requirement customers as 
well as partial requirement customers? 

THE WITNESS: I would say generally, yes. In the case of 
Panhandle Eastern, the minimum bill is applicable only to partial 
requirement customers, the commodity minimum bill is. 

[1275] 
PRESIDING EXAMINER: That is what we are talking about. 
THE WITNESS: Yes. In the case of Tennessee Gas, the con- 


tract demand rate would apply to both entire requirement and 
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partial requirement customers. 
Tennessee does have a general service rate, and fairly large 
sales are made under that, which does not have a commodity minimun, 
however. 


Texas Eastern -- 


MR. SMITH: Mr. Examiner, could I interrupt? I wonder if 


the witness understood your question, I thought you asked him 
about whether or not for full requirement customers there were 
commodity minimum bills. 

PRESIDING EXAMINER: Whether or not -- the question I asked 
him was whether or not the minimum take or pay for as to the 
commodity portion of the rate was applicable to full requirement 
customers as well as the partial requirement customers. 

MR, SMITH: I understood the witness to say that Tennessee's 
-- I will try to clear it up, maybe. : 

PRESIDING EXAMINER: All right, go ahead. 

THE WITNESS: Texas Eastern's contract demand rate would be 
applicable to both entire requirement and partial requirement 
customers. Similarly, Transcontinental’s and Texas Gas. 

PRESIDING EXAMINER: Mr. Smith, did you have something on 
this particular point? 

. [1276] 

MR. SMITH: Well -- 

PRESIDING EXAMINER: We can come back to it. I have a 
couple of questions. 


MR. SMITH: I think it would be quicker to put a rebuttal 
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(1276-1292) 
witness on to clear this up, in part contradicting the explana- 
tion Mr. Curry has made, unless he wants to reconsider what he 
has said, or unless he misunderstood the question. 

THE WITNESS: Is it possible to have read back to me what 
I said? 

PRESIDING EXAMINER: Certainly. We want to get it cleared 
up here. 

(Answer read.) 

PRESIDING EXAMINER: Do you wish to add anything to your 
answer? 

THE WITNESS: No, sir. 

PRESIDING EXAMINER: Mr. Curry, what is the basic purpose 
of the demand-commodity type rate schedule? 

THE WITNESS: The basic purpose, generally understood, is to 
try to spread the cost for supplying capacity, maximum capacity, 
fairly among all the buyers, as distinguished from a straight 
volumetric rate which would simply spread the cost on the volumes 
of gas taken regardless of responsibility for the capacity. 


* * * 


[1292] 


* * * 
ROBERT J. RYDER 
* * * 
DIRECT EXAMINATION 
BY MRS. GORDON: 


(1294-1295) 
[1294] 
* * * 

Q. Now, Mr. Ryder, do you have before you the exhibit 
marked for identification as No, 29? A. I do. 

Q. Was this prepared by you or under your direction? A. 
It was. 

Q. What does this exhibit show? A. This exhibit shows 
the application of the staff's formula, and it is based on pur- 
chases in 1960 and 90 percent of those purchases are shown in 
the second column. 3 

The estimated purchases in 1961 are actual down through 


April, and estimates thereafter. 


The purchases in 1961 over or under the 1960 are shown in 


the fourth column. 

If you will note, there are three months in which under- 
takes were incurred -- that is February 1961, March 1961, and 
those are actual, and then there is an estimate in November 

[1295] 
1961 of 4,786. 

The penalty in Column 5 is based on the 32,18 cents of 
Atlantic Seaboard now being currently collected. 

I might point out that if Lynchburg purchases gas from 
another source in October or November, 1961, it wean come under 
this PR provision and have to pay a penalty of the amount shown 
in the Column 5. It also indicates the over-takes which could 


be applied against the under-takes. 
* * 
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(1297-1298) 

[1297] 

* 
M, F.. ORTON 
* * * 
DIRECT EXAMINATION 
BY MR. SMITH: 

* 

[1298] 

Q. Mr. Orton, when Mr. Curry was on the stand, the Examiner 
asked him a question relative to your exhibit No. 12. Will you, 
sir, explain for the record what extent of the minimum bill pro- 
visions and the availability of rates which do not, or do have 
commodity minimum bill in the rate schedules of the other sources, 
with particular distinction between the full requirements custo-— 
mers and the partial requirements customers? A. The detailed 
data with reference to that is set forth in pages 1 and 2 of my 
Exhibit 12, and on page 6 of my prepared testimony. I think, on 
reviewing it, I was a little too detailed and involved. 

To summarize it, three of the five companies included in 
that exhibit, Panhandle Eastern, Tennessee Gas, and Texas Gas, 
have high minimum commodity bills of 66-2/3 percent or higher 


applicable to partial requirements customers, but have rates with 


no minimum commodity volumes or bills which are available only to 


full requirements customers, 
Texas Eastern has two rates, both of which are available to 


both full requirements and partial requirements customers, and, 
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(1298-1299) 
in general, the difference is that the CD rate can as a practical 
matter be taken only by high load factor customers, because it 


has a 75 percent monthly minimum commodity bill, and their general 


service rate is taken by low load factor customers. While there 


are some partial requirements customers 

[1299] 
on the general service rate, they are relatively few, and as a 
general matter it is a full requirements rate. In general it is 
not as available as the CD rate with the minimum commodity vol- 
ume, since the availability of additional gas to new customers, 
or to old customers under the general service rate is related to 
Texas Eastern's having storage capacity available -- not that the 
rate says that, but they don't enter into contracts or make it 
for new or additional supplies except as they have storage 
available. 

Transcontinental has only one rate applicable to customers 
of 5,000 Mcf or over, which has to be taken whether the customer 
is partial requirements or full requirements, and this rate hag 
the 66-2/3 percent annual minimum commodity volume requirement. 

Q. Have you completed your answer? A. I might add that 
I have not attempted to go into all the provisions of the small 
general service rates of these companies which are in no case 
available for customers of 5,000 Mcf peak day or over. 

Q. Would you state again what the commodity minimum bill 
was for Transcontinental? A. It is a 66-2/3 percent annual -- 


I am wrong. It is 65 percent annual minimum commodity volume. 
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(1299-1300) 


Q. And the Transcontinental contract demand rate would 


have, then, a commodity minimum bill not only for partial 


[1300] 
requirements customers, but for full requirements customers? 
A. Yes, sir. 

Q. And did you explain whether or not the Texas Eastern 
Schedules that you referred to had or had not a commodity mini- 
mum bill? A. Well, the contract demand rate has a high 75 
percent commodity minimum bill for each month. The general ser- 
vice rate has none. 

MR. SMITH: That is all, Mr. Examiner. 

PRESIDING EXAMINER: Now, Mr. Orton, if I understand you, on 
Texas Eastern under the general service rate that is a full 
requirement? 

THE WITNESS: No, that is available to partial requirements 
as well, 

PRESIDING EXAMINER: Is there a volume limitation on that? 

THE WITNESS: No, sir. The only limitation is that they 
cannot take more than the load factor which works out to approxi- 
mately 74 percent. In other words, Texas Eastern divides its two 
rates by load factor, in effect. Those with 75 percent or more 
that can take at 75 percent or higher load factor take the CD, it 
is advantageous to them. Those who can't take that much take the 
genefal service rate, and they have to stay below 75 percent load 
factor. 


PRESIDING EXAMINER: Now, I believe Panhandle, Tennessee Gas 
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(1300-1301) 
Transmission and Texas Gas -- they divide their tariff 
[1301] 
between full requirements and partial requirements? © 
THE WITNESS: That is correct. 
PRESIDING EXAMINER: Without any volume restrictions? 
THE WITNESS: The rates that I am talking about are the ones 
available to the large customers. 
The customers with small takes -- it is not so stringent, 
they are somewhat more favorable. 
PRESIDING EXAMINER: But in the large customers, they have 
‘the two rates? 
THE WITNESS: That is correct. 
PRESIDING EXAMINER: Without volume restriction? 


THE WITNESS: Without any minimum commodity volumes for the 


full requirements customers, but with them for the partial require- 


ments customers. 

PRESIDING EXAMINER: Thank you, 

Are there any questions? 

MR, MC SHALLEY: Yes. 

CROSS-EXAMINATION 
BY MR, MC SHALLEY: 

Q. Is it your understanding that Tennessee's G rate 
schedules are available only to full requirements customers? A. 
They don't say so in the schedule, but as I stated in my direct 
testimony, there are restrictions which appear pretty much to 


limit it to them, and, as a matter of fact, they are not being 
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(1301-1303) 
taken by any partial requirements customers -- 
[1302] 
that is, no company is buying from them under that rate for an 
area which is interconnected with that served by other companies, 
so far as I could discover, and I made a pretty careful check. 


Q. Mr. Orton, are you aware of the fact that Tennessee sells 


gas under its general service rate to New York Electric and Gas 


Corporation, although this company also purchases from New York 
Natural Gas? A. Yes, I am, 

Q. Well, then, New York Electric and Gas would not be an 
entire requirements customer of Tennessee? A. Yes, it is. The 
area for which it purchases that gas from Tennessee is an isolated 
area not interconnected with the area served by other sources. 

Q. Then the availability of the Tennessee G schedule is not 
limited to entire requirements customers, is that right? A. Not 
specifically. It is available to areas which did not previously 
have natural gas service, and I assume there is some possibility 
that after they were served by Tennessee under the schedule, a 
customer could obtain a supply from another source, but, as I 
said, I made a pretty careful check and I believe there is no 
area which is served by Tennessee under that rate which has any 
other source of natural gas supply either from a pipeline or 
from local supplies. 

[1303] 
Q. The availability clause of the G series would not pro- 


hibit that? A. It doesn't in so many terms. I have a ques- 
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(1303-1310) 
whether Tennessee would raise a question of their availabi- 
or not, but it doesn't in so many words, no, 

MR. MC SHALLEY: That is all we have, Mr. Examiner. 
PRESIDING EXAMINER: There seems to be perhaps some differ- 


of interpretation. 


* 
[1309 ] 
* * * 

MR. SMITH: Mr. Examiner, I think the only thing that remains 
is the setting of the briefing schedule, and I think that simul- 
taneous initial and reply briefs should be filed in this case, and 
that the initial brief should be filed in something like six weeks 
would be my idea. 

* 
[1310] 

PRESIDING EXAMINER: You have heard Mr. Smith's request. 
Does anyone have any other suggestions? 

MR. MICHELET: Yes, we do. 

Mr. Examiner, counsel for Columbia has stated on the record 


that he believes that it is impossible to reach a resolution of 


issues by agreement, and we believe, however, that the interve- 


nors, as distinguished from Columbia, are not very far apart, and 
it is our hope to reach a resolution of issues as between the 
intervenors, so that the briefs of the intervenors to a substan- 
tial extent would be in accord with each other, and the goal is 


to simplify the issues for decision by the Examiner. 
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(1310-1311) 
Now, this, of course, will require some time for meetings 
between the intervenors before the date for filing the briefs, 
and we would ask the Examiner -- the same as Columbia -- for con- 
current filing of briefs, but that the time be sixty days for 
main briefs and twenty days thereafter for reply briefs. 
Now, so far as this general statement has gone, counsel for 


United Gas Improvement Company has authorized me to say that he 


joins in that statement, and also counsel for Baltimore Gas and 


Electric Company have authorized me to so state. 

In addition to those general reasons, we have some speci- 
fic reasons, Mr. Examiner, for asking for the sixty days. One 
of those reasons is that our consultant, Mr. 

{1311] 

Charles W. Smith, is going to be out of town most of the time 
during the next month, and, furthermore, as far as our own coun 
sel is concerned, there are two matters set, two companies on 
our line of supply have settlement conferences set within the 
next thirty days, and these settlement conferences I am 
scheduled to attend, and they will take considerable time, so 
all in all we would like to ask the Examiner to make it sixty 
days for filing initial briefs, and 20 days for reply briefs. 

MRS, GORDON: Mr. Examiner, Lynchburg Gas Company 
endorses the suggestion made by counsel for Washington Gas 
Light, and I have been authorized by Commonwealth Natural Gas 
Company to state that they also endorse Washington Gas Light's 


position. 


(1311-1312) 

PRESIDING EXAMINER: And they concur? 

MRS. GORDON: They concur. 

MR, KHOURY: Mr. Examiner, Cincinnati Gas and Electric Com- 
pany concurs in the statement just made, 

MR, MC SHALLEY: Mr. Examiner, the staff will have no 
objection, but I want to ask Mr, Michelet would that be one 
brief filed by the intervenors? 

PRESIDING EXAMINER: No, he is asking for concurrent briefs, 
and everybody would file their briefs at the same time and every- 
body would reply to the briefs initially filed. | 

MR, MICHELET: In answer to Mr. McShalley, I don't see at 
this time -- we can't say at this time that there qoule 

{1312] | 
be a joint brief by the intervenors, but we would have in mind 
that the briefs filed would work out so they would not be in 


substantial conflict with each other, 


MR. MC SHALLEY: We have no objection to that,, Mr. Examiner. 


MR. SMITH: Well, Mr. Examiner, just on the pure timing, 
sixty days and twenty days, we would have no objection to that, 
but on the idea of the parties after I suppose in good faith pre- 
senting what they felt was their ideas of how this should be to 
get together and come to a conclusion of their oa, will 
reserve my judgment on that. ) 
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UNITED STATES COURT OF APPEALS 


For the District of Columbia Circuit 


No. 17738 


Lynchburg Gas Company, Petitioner 
Vv. 
Federal Power Commission, Respondent 
Atlantic Seaboard Corporation, Kentucky Gas 


Transmission Corporation, The Manufacturers Light 
and Heat Company, and Home Gas Company, Intervenors 


On a Petition to Review an Order of the 
Federal Power Commission 


United States Court of Appeals 


for the District of Columbia Circuit 


FILED Nnov4 1963 


November 4, 1963 
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ATLANTIC SEABOARD CORPORATION First Revised Sheet No. 6 
FPC GAS TARIFF 
ED VOL 


Superseding 
UME_NO, 2 Original Sheet No. 6 


RATE SCHEDULE CDS-1 


CONTRACT DEMAND SERVICE 
(Maryland-Virginia ) 


1. AVAILABILITY 


This Rate Schedule is available to any buyer 
(hereinafter called Buyer) for the purchase from 
Atlantic Seaboard Corporation (hereinafter called 
Seller) of natural gas for resale, including gas 
used by Buyer in its utility operations: 


(a) when Buyer's pipeline or distribution 
system connects with Seller's trans- 
‘mission system or other agreed delivery 
point, arid 


(») ‘when Buyer does not obtain natural gas 
from Other Sources for use in areas 
supplied with gas purchased from Seller; 
and 


(c) when Buyer has executed a Service Agree- 
ment with Seller. 


This Rate Schedule is not available for the 
purchase from Seller of gas: 


(1) to be used by Buyer as boiler fuel in an 
amount exceeding two thousand (2,000) Mcf 
on any one day, or 


(44) for resale for consumption as boiler fuel in 
an amount exceeding two thousand (2,000) 
Mef on any one day by any one ultimate 
consumer, 
% e a 


(1341 
[1341] 


ATLANTIC SEABOARD CORPORATION 
FPC GAS TARIFF 
SEVENTH REVISED VOLUME NO, 1 inal Sheet No. 16 


RATE SCHEDULE CDS-PR-1 


CONTRACT DEMAND SERVICE - PARTIAL REQUIREMENTS 
(Maryland-Virginia) 


1. AVAILABILITY 


This Rate Schedule is available to any buyer 
(hereinafter called Buyer) for the purchase from 
Atlantic Seaboard Corporation (hereinafter called 
Seller) of natural gas for resale, including gas 
used by Buyer in its utility operations: 


(a) when Buyer's pipeline or distribution 
system connects with Seller's transmis- 
sion system or other agreed delivery 
point, and 


(b) when Buyer obtains natural gas from Other 
Sources for use in areas supplied with 
gas purchased from Seller; and 


(c) when Buyer has executed a Service Agree- 
ment with Seller. 


This Rate Schedule is not available for the 
purchase from Seller of gas: 


(1) to be used by Buyer as boiler fuel in an 
amount exceeding two thousand (2,000) Mcf 
on any one day, or 


(41) for resale for consumption as boiler fuel 
in an amount exceeding two thousand (2,000) 
Mcef on any one day by any one ultimate 
consumer. 


(1367) 
[1367] 


ATLANTIC SEABOARD CORPORATION 
FPC GAS TARIFF 
SEVENTH REVISED VOLUME NO. 1 


GENERAL TERMS AND CONDITIONS 


1. DEFINITIONS 


* % * 


1.7 The term "Other Sources" shall mean all sources of natural 
gas obtained from suppliers other than Seller, excluding, how- 
ever, (1) gas obtained from affiliates of Seller, (2) gas ob- 
tained from another supplier on a temporary emergency basis, 
(3) gas obtained from another supplier in an amount not in ex- 
cess of 90 days' use of the maximum days' entitlement from -that 
supplier under a certificate covering service to be rendered 
during peak periods, provided Buyer does not reduce his contract 
demand in order to take, or as a result of taking, such peaking 
service, (4) gas obtained from another supplier to be used by 
Buyer exclusively as boiler fuel after Buyer has taken from 
Seller the maximum boiler fuel volume permitted under Seller's 
Rate Schedule CDS-1 or CDS-2 on any one day, or gas obtained 
from another supplier for resale by Buyer for consumption <::. 
exclusively as boiler fuel after Buyer has taken from Seller 
the maximum boiler fuel volume permitted under Seller's Rate 
Schedule CDS-1 or CDS-2 on any one day by any one ultimate. 
consumer, (5) gas produced by Buyer from local natural gas 
fields or supplied to Buyer by independent producers from local 
natural gas fields. 
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CENTRAL HUDSON GAS AND ELECTRIC CORP. ; Me Press Wegarle. 


Mef Revenue Under Rate Schedule CDS-PR 

Line Days Use - Billing Total Within Allowable Demand Commodity Allowable Total 
No. Month $ Annual 146 Demand Volume Con, Dem, Overruns AOS_ Charge Charge’ Overruns AOS Revenue 

(1) (2) (3) (4) (5) (6) 7): (8) (9) (10) 

$ $ $ $ $ 

December - 1958 11,000 277,769 277,604 165 33,000 116,413 16 - 149,429 
January - 1959 41,000 260,029 260,029 - 33,000 108,978 - 141,978 
Yebruary 11,000 230,760 230,760 33,000 96,712 129,712 
March 11,000 171,151 171,151 33,000 71,729 104,729 
April 11,000 86,800 86,800 40,260 34,855 75,115 
11,000 79,150 79,150 42,900 31,732 74,632 
11,000 60,896 60,896 42,900 24,632 67,532 
11,000 60,028 60,028 42,900 24,281 67,181 
11,000 55,190 55,190 42,900 22,324 65,224 
11,000 67,766 67,766 42,900 27,411 70,311 
11,000 114,655 114,655 42,900 46,378 89,278 


11,000 154,650 154, 650 - 42,900 62,556 : 105,456 


132,000 1,618, 844 1,618 679 165 472,560 668,001 1,140,577 


5 x 11,000 CD ~ “5,000 Mcf ~ Minimm Monthly 
146 x 11,000 CD ~ 1,606,000 Mcf - Minimum Annual 


December - 1959 11,000 234,392 232,030 42,900 95,954 139,890 
January - 1960 11,000 294,805 294,781 42,900 121,607 164,510 
February 11,000 249, 866 249,866 42,900 103,070 145,970 
March 11,000 271,772 269, 684 42,900 111,245 155,274 
April 11,000 88,602 88, 602 44,807 36,761 81,568 


11,000 56,857 56,857 45,100 23,618 68,718 


11,000 55,507 55,507 45,100 23,058 68,158 


11,000 55,350 55,350 45,109 22,992 68,092 
11,000 56,195 56,195 45, 100 23,343 68,443 
11,000 55,230 55,230 45,100 22,943 68,043 
11,000 70,366 70,366 45,100 29,230 74,330 


11,000 120,263 120,263 45,100 49,957 - - 95,057 


132,000 1,609,205 1,604,731 608 3,866 532,107 $63,778 78 2,099 1,198 053 


1,000 CD ~ 55,000 Mcf - Minimum Monthly 
11,000 CD = 1,606,000 Mcf Minimm Annual 


(1559) 
[1559] page 3 of 3 


ORANGE AND ROCKLAND UTILITIES, INC, 


Revenue Under Rate Schedule CDS-PR 


Mef 
Days Use - Billing Total Within Aliowable Demand Commodity Allowable Total 
Month 5 Annual 146 Demand Volume Con, Dem, Overruns AOS Charge Charge Overruns AOS _Revenue 
@) G) ©) G) ” o @ ig “ 


December - 1958 28,300 751,958 750,321 1,637 84,900 315,146 161 - 400,207 
January - 1959 28,300 690, 609 688,359 2,250 84,900 289,434 222 374,556 
February 28,300 593,264 591,599 1,665 84,900 248,637 164 333,701 
March 28,300 576,703 $76,703 - 84,900 241, 696 - 326,596 
April 28,300 235,377 235,377 103,578 94,977 198,555 
May 28,300 142,155 142,155 110,370 56,995 167,365 
28,300 142,029 142,029 110,370 57,451 167,821 
28,300 142,588 142,588 110,370 57,677 168,047 
28,300 142,113 142,113 110,370 57,485 167,855 
28,300 142,866 142,866 110,370 57,789 168,159 


28,300 211,061 211,041 110,370 85,366 195,736 


28,300 _ 363,015 363,015 - 110,370 146,840 257,210 


TOTAL 339,600 4,133,718 4,128,166 5,552 1,215,768 1,709,493 ecm | 24.925,808 


5 x 28,300 CD = 141,500 Mcf Minimum Monthly 
146 x 28,300 CD ~ 4,131,800 Mcf Minimum Annual 


December - 1959 28,300 572,197 571,746 110,370 236,031 346,459 
January - 1960 28,300 701,213 701,090 110,370 289,250 399,636 
28,300 675,178 675,178 110,370 278,511 388,881 
28,300 595,519 594,282 110,370 245,239 356,180 
28,300 235,803 235,803 115,276 97,843 213,119 
28,300 163,701 163,701 116,030 68,001 184,031 
28,300 144,328 144,328 116,030 59,954 175,984 
28,300 143,530 143,530 116,030 59,622 175,652 
28,300 142,450 142,450 116,030 59,174 175,204 
28,300 144,971 144,971 116,030 60,221 176,251 
28,300 273,127 273,127 116,030 113,457 229,487 


28,300 416,167 416, 167 - 116,030 172,876 288,906 


339,600 4,208,184 4,206,373 1,000 1,368,966 1,740,179 104 3,109,790 


5 x 28,300 CD = 241,500 Mcf Minimm Monthly 
146 x 28,300 CD ~ 4,131,800 Mcf Minimum Annual 


oe 
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KANE GAS LIGHT & HEATING COMPANY 


Mef Revenue Under Rate Schedule CDS-PR 
Days Use - Billing Total Within Allowable Demand Commodity  Allewnble Total 
Month - 7.8 Annual 237 Demand Volume Con, Dem. Overruns Charge Charge Ovetinns Revenue 


GQ SQ Os > (ay (5) (6) @ (8) 
$ 1 $ $ 
December - 1958 10,148 8,969 
January - 1959 10,339 9,217 
February 12,425 11,565 
March 11,583 11, 166 
April 11,302 11,212 
May 9,147 9,103 
June 6,920 6,920 
July 4,537 4,537 
Auguaet 635 635 
September 4,365 4,359 
October 8,343 8,328 


November 400 12,417 12,071 


4 1578 102,151 98,082 4,079 


= 3,120 Mef Minimum Monthly 
= 90,297 Mef Minimum Annual 


December - 1959 13,046 12,000 
January - 1960 400 12,935 12,238 
February 400 12,775 12,262 
March 400 12,985 11,600 
April 400 12,422 11,781 
May 400 9,327 9,189 
June 400 7,678 7,678 
July 400 9,901 9,665 
August 400 4,494 4,416 
September 400 5,186 5,186 
October 400 9,047 9,015 


November 400 11,706 11,562 


TOTAL 4,800 121,502 116,592 


7.8 x 400 CD © 3,120 Mcf Minimum Monthly 
237 x 400 CD = 94,800 Mcf Minimum Annual 


1/ During the month of August 1959 the minimum monthly commodity provision required payment of $859 by the 
customer for 2,485 Mcf more than was actually utilized. 
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BEFORE THE 
FEDERAL POWER COMMISSION 


Docket No. G-16401 et al. 


Exhibit No. _ 0 


Witness: R. L. Wegerle 


STUDY ILLUSTRATING COMMODITY COST IMPACT 
RESULTING FROM THE LOSS OF A PORTION OF BASE LOAD 
BY ATLANTIC SEABOARD CORPORATION AND 
KENTUCKY GAS TRANSMISSION CORPORATION 
IF THEY DID NOT HAVE THE PR TARIFF PROVISIONS 
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BASIC ASSUMPTIONS 
1. Loss in Base Load 


A. Seaboard. Loss of base load sales of 21,900,000 Mcf 
because its customers purchase 120,000 Mcf per day from Other 
Sources at 100 per cent load factor, although their additional 
market requirements of 120,000 Mcf per day are at a:50 per 
cent load factor. Because of the pattern of these requirements, 
Seaboard's customers would cut back on their purchases from 
Seaboard by 21,900,000 Mef. Seaboard would in turn. cut back 
on its purchases from United Fuel by 22,120,000 Mef: (includes 
1% for fuel and unaccounted for). 


B. Kentucky Gas. Loss of base load sales of 14,600,000 
Mcef, because its customers purchase 80,000 Mcf per day from 
Other Sources at 100 per cent load factor, although their addi- 
ditional market requirements of 80,000 Mcf per day are at a 
50 per cent load factor. Because of the pattern of these re- 
quirements, the customers of Kentucky Gas would cut back on 
their purchases from Kentucky Gas by 14,600,000 Mef. Kentucky Gas 
would in turn cut back on its purchases from United Fuel by 
14,600,000 Mcf (no appreciable change in fuel and unaccounted for). 


C. United Fuel. Loss of base load sales of 36,720,000 
Mcf because of the losses in base load sales by Seaboard and 
Kentucky Gas. United Fuel would in turn cut back on its 
purchases from Tennessee and its Louisiana suppliers: in equal 
amounts aggregating 37,g00,000 Mcf (includes pressure base 
adjustment of (2% decrease) and fuel and unaccounted for 
adjustment of (5% increase). 


2. Remaining Annual Sales After Loss in Base Load - Mcf 


Kentucky United 
Seaboard Gas Fuel 


Total Annual Sales 

(Based on 12 mos. ended 

June 30, 1959) 143,416 ,000 79,200,000 435,044,000 
Less: Loss of base load 21,900,000 14,600,000 36,720,000 


Remaining Sales Volumes 121,516,000 64,600,000 398,324,000 


United Fuel Seaboard Kentucky Gas 


Present Sales 135,017 ,000 78,037,000 
Loss in Base Load 22,120,000 14,600,000 


Remaining Sales 112,897,000 ' 63,437,000 
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Seaboard Kentucky Gas 


Loss in Base Load Sales 21,900,000 Mcf 14,600,000 Mcf 
Commodity Rate 33.65¢/Mcf/1 31.125¢ /Mef /2 
Loss of Commodity Revenues $7 5370 ,000 $4,544,000 


Less: Reduction in Commodity 
Cost 


LS 


Gas Purchased from 

United Fuel 22,120,000 Met 14,600,000 Mcf 
Rate 29.82¢ /Mef /3 29.82¢ /Mef /3 
Amount $6 ,596 ,000 $4,354,000 


Initial Cost to be Recovered 
from Remaining Sales $ 774,000 $ 190,000 


Plus: Increase in Commodity 
Cost from United Fuel 


Remaining Purchases /4 112,897,000 Mef 63,437,000 Mcf 


Unit Increase 0.52¢ 0.52¢ 
Amount $ 587,000 $ 330,000 


Total Cost to be Recovered 
from Remaining Sales $1,361,000 $ 520,000 


Remaining Sales Volumes /4 121,516,000 Mcf 64,600,000 Mef 


Increase in Unit Cost to 
Remaining Siles Volumes 1.12¢/Mef .80¢ /Mef 


Seaboard's Proposed Settlement Rate at 1035 Btu -- Docket 
No. G-18422 


Kentucky Gas Settlement Rate -- Docket No. G-18421 
United Fuel's Settlement Rate -- Docket No. G-18420 
See paragragh 2 of page 1 of this Exhibit. 
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Reduction in Commodity Revenue United Fuel 
36,720,000 Mef at 29.82¢/Mcf $10,950,000 
Estimated Reduction in Costs 


Gas Purchased from Tennessee 


18,900,000 Mcf at 26.9¢/Mcf $ 5,084,000 


Gas Purchased - Louisiana 


18,900,000 Mcef at 20¢/Mcf $ _3,780,000 | $ 8,864,000 


Cost to be Recovered from 
Remaining Sales Volumes $ 2,086,000 


Remaining Sales /1 398,324,000 Mcf 


Increase in Unit Cost to 
Remaining Sales Volumes 0.52¢/Mef 


71 See paragraph 2 of page 1 of this Exhibit. 
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Exhibit No. j= 


Witness: M. F. Orton 


Before the 
Federal Power Commission 


SUMMARY OF PROVISIONS 
RELATING TO 
AVAILABILITY, MINIMUM CHARGES, 
OBLIGATIONS TO INCREASE SERVICE, ETC. 


IN TARIFFS OF 


Panhandle Eastern Pipe Line Company 
Texas Gas Transmission Corporation 
Texas Eastern Transmission Corporation 
Tennessee Gas Transmission Company 
Transcontinental Gas Pipe Line Corporation 


March 13, 1961 


Company 


Tennessee Gas 


Texas Eastern 


Transcontinental 


[1575] 


Availability Provisions in Tariffs of Pipe Line Companies 


Description 


Paragraph 1.6 and 1.7 of General Terms and Conditions restrict Small 
General Service Buyers and General Service Buyers . those who do not pur- 
chase gas from another natural gas company for distribution in areas served with 
Panhandle gas, except that if such Buyer shall seck an increase in contract de- 
mand from Panhandle which increase Panhandle is unable to provide, then Buyer 
may purchase from other natural gas companies without affecting his status with 


Panhandle. 


Section 1 of the General Service Rate Schedules limits service thereunder to 
any Buyer which does not "own natural gas production or'purchase gas direct from 
producers and which does not have available to it underground gas storage. '"' 
Service is further limited to sales of gas for resale in areas not previously served 
with natural gas. 

Section 1 of the Small General Service Rate Schedules limits service there- 


under to sales of gas for resale in areas not previously se rved with natural gas. 


Paragraph (c) of Section 1 in the Small General Service Schedules makes 
service under these schedules available only to Buyers site purchase their entire 
requirements thereunder except locally produced gas. 

Paragraph 2.1 of General Terms and Conditions states with respect to 


General Service Buyers that priority for "newly extended" gas service will be 


given to Buyers without underground storage. 


Paragraph 1. 12 of General Terms and Conditions prevents Buyer from pur- 
chasing gas under either General Service or Optional General Service (CD under 
5,000 Mef per day) if Buyer also purchases from another natural gas company, 
gas for distribution in the same area. Exception to this is granted if Texas Gas 


is unable to satisfy Buyer's need for increased contract demand. 


None which xestrict availability to entire requirements customers. 
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Company 


Panhandle Eastern 


Tennessee Gas 


Texas Eastern 


Texas Gas 


Transcontinental 


[1576] 


Minimum Bill Provisions in Tariffs of Pipe Line Companies 


Description 


i SS 


‘Both General Service Rate Schedules and Limited Service Rate Schedules 
require that the demand charge for the month shall be paid regardless of volume 
of gas taken. In addition the Limited Service Rate Schedule requires that Buyer 
shall pay the commodity charge on at least 75% of the maximum contracted 


volume each month whether taken or not. 


Both General Service Rate Schedules and Contract Demand Rate Schedules 
require that the demand charge for the month be paid regardless of volume of gas 
taken. In addition, the Contract Demand Rate Schedules require that Buyer shall 
pay the commodity charge on at least 66-2/3% of the maximum contracted volume 
each month whether taken or not. A reduction of the minimum take-or-pay-for 
below 66-2/3% may be possible provided Tennessee agrees in order to make gas 


available for storage. 


| Both General Service Rate Schedules and Contract Quantity Service Rate 
Schedules require that the demand charge for the month be paid regardless of 
volume of gas taken. In addition, the Contract Quantity Service Rate Schedules 
require that Buyer shall pay the commodity charge on at least 75% of the maxi- 


mum contracted volume each month whether taken or not. 


General Service, Limited Service and Large Volume Limited Service Rate 
Schedules require that the demand charge for the month be paid regardless of 
volume of gas taken. In addition, the Limited Service Rate Schedules require 
that Buyer shall pay the commodity charge on at least 66-2/3% of the maximum 
contracted volume each month and at least 75% of the maximum contracted vol- 
ume each year whether taken or not. The Large Volume Limited Service Rate 
Schedule (specified daily volumes of 225, 000 Mef or more) requires that Buyer 
shall pay the commodity charge on at least 75% of the maximum contracted vol- 


ume each month whether taken or not. 


The General Service Rate Schedules (not exceeding 5,000 Mcf maximum 
demand) require that the demand charge for the month be paid regardless of vol- 
ume of gas taken. The Contract Demand Rate Schedules require a minimum an- 


nual bill which is the sum of monthly demand charges plus a minimum commodity 


charge based on 65% load factor computed on the contract demand. 
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Company 


Panhandle Eastern 


Tennessee Gas 


Texas Eastern 


Texas Gas 


Transcontinental 


"Due Diligence’! Provisions in Tariffs of Pipe Line Companies 


Description 


Paragraph B of Gas Sales Contract for General Service and Small General 
Service provides that Tennessee will use due diligence in seeking authorization 
for additional sales and will expand its facilities to permit it to supply additional 
quantities when it is properly notified by Buyer of Buyer's need for more gas. 


There is no due diligence provision for Contracted Demand Service. 


Paragraph (d) Section 13 of General Terms and Conditions (applicable only 


to a Buyer which purchases gas principally for distribution and resale to ultimate 
consumers) states that Texas Gas will use due diligence to supply the increased 
volumes from "any reasonably available sources" in cases where additional 
facilities and gas supply are required if it "determines: in its judgment" that it 
can do so economically; if the project is determined uneconomical then Texas 


Gas is not obligated to supply the requested gas. 


Provisions for Reduction in Contract Demand in Tariffs of Pipe Line Companies 


Company Description 


Panhandle Eastern 


Tennessee Gas None - Although Section 5 of General Service Rate Schedules does provide 


for reductions in billing demands necessitated by Buyer's reduced sales. 


Texas Eastern 


Texas Gas Paragraph 13,2 of General Terms and Conditions permits Buyer to de- 


crease the Contract Demand by giving advance notice provided the released 


capacity can be utilized by Seller. 


Transcontinental 


(1579) 
Page 5 


Demand Ratchet Provisions in Tariffs of Pipe Line Companies 


Company Description i 


Panhandle Eastern Section 5 of the General Service Rate Schedules provides for a 90% ratchet 
in determining the billing demand, Form of service grausent for General 
Service schedules indicates that Buyer may contract for different CD's during 
summer months than for months of November through March. The Limited 


Service Rate Schedules provide for a 100% ratchet. 


Tonnessee Gas Section 5 of the General Service Rate Schedules provides that the billing 
demand for the month shall be equal to the greatest daily delivery during the 
twelve month period ending with current month. Contracted Demand Rate 


Schedules provide that billing demand is 100% of contract demand. 


Texas Eastern Section 5 of the General Service and Contract Quantity Service Schedules 
provide that the monthly billing demand shall be 100% of the maximum daily 


quantity (contract demand). 


Texas Gas Section 5 of the General Service Rate Schedules fixes the billing demand 
(to which the demand charge is applied) as the maximum daily delivery during 
the current month but not less than 90% of the contract ‘dimect and not greater 
than the contract demand. Section 3 of the Limited Sidvite Rate Schedules states 


that the billing demand is 100% of the contract demand. 


Transcontinental Section 4 of the Contract Demand Service Schedules provides that the bill- 
ing demand shall be 100% of the contract demand (even though Seller is obligated 
to deliver only 95% thereof in months March to November). 


* * x 
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BEFORE THE 
FEDERAL POWER COMMISSION 


Docket No. G-16401 et al. 
Exhibit No.. ad 


Witness: R. L. Wegerle 


Study Illustrating Cost Impact On 


The Remaining Sales Due To Loss In Revenue Resulting 


From Reductions In Contract Demands By Customers of 


Atlantic Seaboard Corporation and 
Kentucky Gas Transmission Cerpovation' 
If The PR Tariff Provisions Are Not Retained And 


Approved. 


April 21, 1961 


(1598) 
Sheet 1 of 4 


BASIC ASSUMPTIONS 


A. Seaboard. Reduction in Contract Demands by its 
customers aggregating 00 day and obtaining this 
amount from Other Sources at 100 cent load factor. This 
would result in reduetion of annual Billing Demands of 720,000 
Mef and reduction in annual Sales of 21,900,000 Mcf. It is 
assumed that Seaboard could in turn cut back on United Fuel, 
resulting in a reduction in its annual Billing Demands of 
727,000 Mef and ‘1 its ennual purchase volumes of 22,120,000 


Mef (includes i% for fuel and unaccounted for). 


B. Kentucky Gas. Reduction in Contract Demands by 
its customers aggregating 40,000 Mcf per day and obtaining this 
amount from Other Sources at 100 per cent load factor. This 
would result in reduction of annual Billing Demands of 480,000 
Mcef and reduction in annual Sales of 14,600,000 Mcf. It is 
assumed that Kentucky Gas could in turn cut back on United Fuel, 
resulting in a reduction in its annual Billing Demands of 


480,000 Mcf and in its annual purchase volumes of 14,600,000 Mcf 


(no appreciable change in fuel and unaccounted for). 


C. United Fuel. Reduction in Contract Demands by 
Seaboard and Kentucky Gas aggregating 100,000 Mcf per day. This 
would result in reduction in annual Billing Demands of 1,207,000 
Mef and reduction in annual sales of 36,720,00C Mef. It is 
assumed that United Fuel could not effect any reduction in its 


id costs put that it cou reduce its annual takes from its 


(1599) 
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suppliers and would effect this reduction equally between 
Tennessee and the Louisiana suppliers. This would result in 


a reduction of annual purchases of 37,800,000 Mef (includes 


pressure base adjustment of (2% decrease) and fuel and unaccounted 


for adjustment of (5% decrease). 


2, Remaining Sales After Above Reductions 
Based on 12 Months Ended June 30, 1959 


Billing 
Seaboard Demands Annual 
es C Cc 
Present Sales 9,048, 000 143,416,000 
Assumed Reduction 720,000 21,900, 000 


Remaining Sales 8,328,000 121,516,000 


Billing 


Kentucky Gas Demands ‘Annual 
aes acer ei ae) pall C (Met 


Present Sales Oapen oes 79,200,000 
Assumed Reduction 80,000 14,600, 000 


ne 


Remaining Sales 6, 086 , 000 64,600, 000 


Billing 
United Fuel Demands ‘Annual 
c Cc 
Present Sales 
Wholesale Sales: 
Seaboard 8,260,000 135,017, 000 
Kentucky Gas 6, 363,000 78,037,000 
Otner 7,084, 000 184, 052 , 000 


Total Wholesale 21,707,000 397,106,000 
Retail Sales 37,938,000 


Total Present Sales 435,044,000 
Assumed Reduction 
Seaboard 727,000 22,120,000 


Kentucky Gas 480 , 000 14,600, 000 
Total 1,207,000 36,720, 000 


Remaining Sales 
Wholesale Sales: 

Seaboard 7 533,000 112,897,000 
Kentucky Gas 5,883,000 63,437,000 
Other 7,084,000 184,052,000 
Total Wholesale 20,500,000 360, 386, 000 
Retail Sales 37,938,000 
Total Remaining Sales 398, 324, 000 
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REDUCTION IN REVENUE 
Reduction in Billing Demands 
Demand Rate 

Reduction in Demand Revenue 
Reduction in Annual Sales 


Commodity Rate 
Reduction in Commodity Revenue 


Total Reduction in Revenue 
REDUCTION IN COST 
Gas Purchased From United Fuel: 
Reduction in Billing Demands 
Demand Rate 
Reduction in Demand Costs 
Reduction in Annual Volumes 


Commodity Rate 
Reduction in Commodity Costs 


Total Reduction in Cost 


Cost to be Recovered from Remaining 
Sales (Excl. UFG Increase) 


Increase in Cost from United Fuel 
Remaining Billing Demands 
Unit Increase 
Increase in Demand Costs 
Remaining Annual Purchases 


Unit Increase 
Increase in Commodity Costs 


Total Increase from United Fuel 


Total Increase to Remaining Sales 


Remaining Sales 


Increase in Unit Cost to Remaining Sales 
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Seaboard 
720,000 Mef 
2.65 
$1,908, 000 
21,900,000 Mcf 


33 .65¢ 
$7,370,000 


———$—$—— 


$9,278, 000 


727,000 Mef 
$1.80 
$1, 308,000 
22,120,000 Mef 


29 .82¢ 
$6,596, 000 


a 


$7,904, 000 


$1,374,000 


ee iad 

9 

$ 678,000 

112 ,897, 000 Mef 
0.52¢ 

$ 587,000 


——_—_ 


$1,265,000 
$2,639, 000 
121,516,000 Mcf 
2.17¢ 


(1600) 
Sheet 3 of 4 


Kentucky Gas 


480,000 Mef 
$2.14 
$1,027,000 


14,600,000 Mcf 


31.125 
$4,544,000 t 


-_———$—$— 


$5,571,000 


OO 


14,600,000 Mcf 
29 .82¢ 
$4, 354, 000 


—$— 


$5,218, 000 


353 , 000 


oer Mef 
9 
$ 530,000 
63,437,000 Mcf 
0.52¢ 


$ 330,000 


——— el 


$ 860,000 


— ll 


$1,213,000 


Sar orrecs Mer 
64, 69°), - 
p 88 


[1601] 


REDUCTION IN REVENUE 


1,207,000 Mef at $1.80 
36,720,000 Mcf at 29.82¢ 


Total Feduction in Revenue 


REDUCTION IN DEMAND COSTS 


None 


REDUCTION IN COMMODITY COSTS 
Gas Purchased from Tennessee: 
18,900,000 Mcf at 26.9¢ 
Gas Purchased - Louisiana 


18,900,000 Mef at 20¢ 
Total Reduction in Costs 


Costs to be Recovered from 


Remaining Sales 


Demand 
Commodity 


Total 


Unit Increase in Costs to 
Remaining Sales 


Demand 20,500,000 Mcf 
Commodity 398,324,000 Mcf /2 


ZL 88% of $2,172,000 (12% to Retail) 


20,500,000 Mef 
2. Includes Retail 


(1601) 
Sheet 4 of 4 


United Fuel 


$ 2,172,000 
10,950,000 


$ 13,122,000 


$ 5,084,000 


3,780,000 


$ 8,864,000 


$ 2,172,000 
2,086 , 000 


$ 4,259,000 
Ve 


o¢ 7 
0.52¢ 


(1624) 


FPC Docket No. G-16401 
Exhibit No. =< 7 
wifn £>3, RYDER. 


SEEN 


LYNCHBURG GAS COMPANY 


ee 


Estimated Penalty 
Based on Staff Proposed Minimum Monthly Bill 
For CDS-PR Rate Schedule 


1961 Penalty 

Estimated Purchases Based On 

Purchases Purchases Over or (Under) Rate Of 
1960 - Mcf 90% - Mcf 1961 - Mcf 1960 - Mcf 32.18¢ 


a 


January 207, 730 186,957 210, 248” 23,291 
207, 654 186, 889 184, 036" (2, 853) 
209, 861 188, 875 182,937" (5,938) 
132,137 118,923 Lvl. 273" 52, 350 
119, 831 107, 848 125, 000 17, 152 
96, 053 86, 448 103, 000 16,552 
85, 709 77,138 102, 000 24, 862 
96,772 87,095 105, 000 17,905 
September 93, 683 84, 315 125, 000 40, 685 
October 125, 626 113, 063 134, 000 20,937 
* 


November 171,985 154, 786 150, 000 (4, 786) 


December 213,054 191, 749 195,000 3,251 


Total 1, 760, 095 1, 584, 086 1, 787, 494 203, 408 


*Actual January through April 


ate 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matters of ' Docket Nos. 


Atlantic Seaboard Corporaticn G-16401 
Home Gas Company G-16402 
Kentucky Gas Transmission Corporation ; G-16403 
The Manufacturers Light and Heat Company G-16404 


JOINT STATEMENT OF CERTAIN INTERVENORS 


The undersigned, all of whom are intervenors in the subject 
consolidated proceedings, are filing separate briefs in which their 
respective contentions are set forth. Appendix A to this Joint State- 
ment sets forth an alternative for consideration only in the event 
suck contentions are not acceptable. All of the undersigned, however, 
velieve that the PR Schedules as proposed by the Columbia Companies 
are unjust and unreasonable. 


At page 1310 or the transcript, it was 
venors would attempt to simplify the issues and, 
eceptable joint proposal. Since the close of 
tives of the undersigned have had several 
of the PR Rate Schedules which, 

provide che ‘protection si shortest aS pean ts 
woul rot 
"Cther aa 
arctempt of 


Compar: Les 
of Minimm Commodity ges on the 
Number cf Days’ Use of Contract 
Bese aes and +ne Base Period. The 100% f 
igid and more fle ey is needed, as 

Curry. The 80% figure was ived at after. S eaeeee 
exhaustive tests. It r nts the highest percentage of Number 
Days’ Use which can be used without incurring undue penalties 
not by reason of purchases from "Other Sources," but by variations 
temperature, changes in heating saturation, economic 
tific developments, and the like. 


(2906.2) 


{2906.2] 


Based upon historic load patterns, the 80% provision would 
require payment of penalties on the part of some customers. While some 
contention was made for a 75% factor to eliminate penalties, the con- 
sensus was that the penalties which might be paid under 80% wotld not 
bring about an undue hardship, end the 80% factor would, therefore, be 
acceptable. 


In the’ event the Examiner finds that some form of PR Schedule 
is necessary and concludes that none of the PR proposals advocated in 
the individual briefs is acceptable, the undersigned urge the adoption 
of the Joint Proposal set forth in Appendix A to this Joint Statement. 


Respectfully submitted, 


BALTIMORE GAS AND ELECTRIC COMPANY 


By James A. Biddison, Jr. 
Its Attorney 


COMMONWEALTH NATURAL GAS CORPORATION 


By James 0. Watts, dr. 
Its Attorney 


THE UNITED GAS IMPROVEMENT COMPANY 


By J. David Mann, Jr. 
Its Attorney 


WASHINGTON GAS LIGHT COMPANY 
By Karl Michelet 


Its Attorney 


July 10, 1961 


{2906.31 
APPENDIX A 


JOINT PROPOSAL OF MODIFICATIONS 


1 On Original . 16 and 17 of Exhibir 
of Exhibits 2, und 4, at the end of Sectic 
ing paragraph: 


toh 


ult imate consumer yolumes of “gat oe exce 
the extent that the use or sale of s 
purchase from Seller sufficient volume 


ee 


Minimum Monthly Commodity Charges or Minim 


2 On Original Sheet Nos. 16B and 173 of E> : and 
of Exhibits 2, 3 and 4, amend Section 6, {INATION OF “mi ant M_COM 
CHARGES, to read as follows: 


"6. DETERMINATION OF MINIMUM COMMODITY CHARGES 


(a) The Minimum Monthly Commodity ¢ 
Monthly Volume for one billing 2 mor. 
Average Commodity Rat 
Monthly Volume shall he de a 
multiplying Buyer's Monthly Number of Days’ 
Demand by Buyer's Contract Demand in the 
month. Said Monthly Number of Days' Use 
percent (80%) of the volume taken in the 
by the Contract Demand in the Base Month, t 
tenth of a day, except that it sh 8 
than 12. The Monthly Number of 
in the Service Agreement. 


The Minimum Annual Commodity C e shg > the Minimum 
Annual Volume for the Billing yeas ultiplied by the 
Commodity Rate for the a he Mini : 
Volume shall be determined oh 

Buyer's Annual Number of oe Use 

Buyer's Average Contract Demand in t? 

Said Annual Number of Days’ Use s! hall be eighty pe 

of the average annual Nels te in he Base Berio div 
by the See pains Dem 


more than 237. 
specified in the Service ares 


arge exceed the 


Should the Minimum Annual Commodity ¢h 
this Rate Schedule 


the monthly commodity charges under 
Billing Year (including charges made p 
Monthly Commodity Charge, if any), s 
and payable with the bill 

Year. 


1 
1 


(2906.3) 
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customers oar uring the Base Month 
mate consumers for 
olen re Rene re use in amounts in excess 
Mef per month to any such ultimate consumer, and 
it eee a Billing Month corresponding to the Base Month or 
during a Billing Year there is a decrease of 5% or more in 
the aggregate volumes of gas delivered to such ultimate in- 
dustrial*consumers from the volumes delivered in the Base 
Month or Base Year, then the Minimum Monthly and Annual 
Volumes shall be reduced by the amount of such decrease. 
The volume of such sales made during the Base Month and 
Base Year shall be set out in the Service Agreement. Buyer 
shall: make available to Seller at reasonable times information 
with respect to the volume of such sales, and shall also per- 
mit reasonable verification of such information by Seller, 
including the inspection and testing of the metering installa- 
tions serving such ultimate consumers. 


In the event Buyer did not receive gas from Seller under 2 CDS 
Rate Schedule in the full 24-month period immediately prior to 
the commencement of service under this Rate Schedule, Buyer's 
Number of Days' Use for the Base Month and for the Base Period 
respectively shall, for purposes of this section, be agreed upon 
between Buyer and Seller and specified in the Service Agreement." 


3(a) On Original Sheet Nos. 16G and 17G of Exhibit 1, amend Section le, GENERAL 
TERMS AND CONDITIONS, to read as follows: 
"All the General Terms and Conditions are applicable to this Rate 
Schedule and are hereby made a part hereof; provided, however, that 
decreases in Contract Demand pursuant to Section ll -2(b) of the General 
Terms and Conditions may be made only if Buyer does not reduce his 
Contract Demand in order to take, or as a result of taking, gas from 
Other Sources.” 


3(b) On Original Sheet No. 16 of Exhibits 2, 3 and 4, amend Section 12, GENERAL 
TERMS AND CONDITIONS, to read as. follows: 


"m1 the General Terms and Conditions are applicable to this Rate 
Schedule and are hereby made a part hereof; provided, however, that 
decreases in Contract Demand pursuant to Section 10.2(b) of the General 
Terms and Conditions may be made only if Buyer does not reduce his 
Contract Demand in order to take, or as a result of taking, gas from 
Other Sources." 


& On Original Sheet No. 39 of Exhibits 1, 2, 3 and 4, change Section 1.7, the 
definition of "Other Sources" to read as follows: 


"1.7. The term 'Other Sources' shall mean all sources of natural 
as obtained from suppliers other than Seller, excluding, however, () 
obtained from affiliates of Seller, (2) gas obtained from anothe 
supplier on a temporary emergency basis, (3) gas obtained from oe 
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supplier in an amount not in excess of 90 days' use of the maximum days' 
entitlement from that supplier under a certificate covering service to be 
rendered during peak periods, provided Buyer does not reduce his contract 
demand in order to take, or as a result of taking, such peaking service, 
(4) gas obtained from another supplier to be used by Buyer exclusively 

as boiler fuel or gas obtained from another supplier for resale by Buyer 
for consumption exclusively as boiler fuel, (5) gas produced by Buyer from 
local natural gas fields, or supplied to Buyer by independent producers 
from local natural gas fields, (6) gas for the original or increased gas 
requirements of an industrial (including governmental) customer of Buyer or 
of a resale customer of Buyer, the estimated gas requirements of which 
exceed 15,000 Mcf of natural gas per month, and which is not being served 
with natural gas purchased by Buyer from Seller, provided that Seller is 
notified in writing by Buyer of the proposed sale to such customer, and 
provided further that in connection with any requisite certificate of 
public convenience and necessity from the Federal Power Commission with 
respect to such sale, the name, location and estimated requirements of 
such customer shall be given." 


5(a) On First Revised Sheet No. 57 of Exhibit 1, add a new sub-section (c) to 
Section 16, to read as follows: 


"(c¢) Either party may require that the term of the new Service 
Agreement shall be the same as the unexpired portion of the term con- 
tained in the superseded Service Agreement." 


5(o) On First Revised Sheet No. 55 of Exhibit 2, add a new sub-section (c) to 
Section 15, to read as follows: 


"(c) Either, party may require that the term of the new Service 
Agreement shall be the same as the unexpired portion of the term con- 
tained in the superseded Service Agreement." 


5(c) On Original Sheet No. 56 of Exhibits 3 and 4, add a new sub-section (e) to 
Section 15, to read as follows: : 


"(e) Either party may require that the term of the new Service 
Agreement shall be the same as the unexpired portion of the term con- 
tained in the superseded Service Agreement." ; 


July 10, 1961 
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DECISION 


Docket Nos. 


Atlantic Seaboard Corporation G-16401 
Home Gas Company G-16402 
Kentucky Gas Transmission Corporation G-16403 
Manufacturers Light and Heat Company G-16404 


UPON APPLICATION FOR CHANGES IN RATE SCHEDULES 


(Issued July 3, 1962) 


APPEARANCES 
For Atlantic Seaboard Corporation 


Herbert W. Bryan 
William C. Hart 
Brooks E. Smith 
John F, Sisson 
Giles D. H. Snyder 
C. E. Goodwin 


For Home Gas Company 


William Anderson 
William C. Hart 
Brooks E. Smith 
John F, Sisson 
Giles D. H. Snyder 
John P. Egan, Jr. 


For Kentucky Gas Transmission Corporation 


Herbert W. Bryan 
William C. Hart 
Brooks E. Smith 
John F. Sisson 
Giles D. H. Snyder 
C. E. Goodwin 


(2869) 


{2869 | 


For The Manufacturers Light and Heat Company 


William Anderson 
William C. Hart 
Brooks E. Smith 
John F. Sisson 
Giles D. H. Snyder 
John P, Egan, Jr. 


For Baltimore Gas & Electric Company 


James A. Biddison, Jr. 
W. T. Taymans 


For Washington Gas Light Company 


G. Oscar Berry 
Karl Michelet 


For Commonwealth Natural Gas Corporation 


James O. Watts, Jr. 
Chester E. Starkey 


For Lynchburg Gas Company 
Michael F. Shea 
Phebe Eppes Gordon 
For Orange & Rockland Utilities, Inc. 


Cameron F. MacRae 
Halycon G. Skinner 
John A. Lodge 


For Central Hudson Gas & Electric Corporation 


M. Wade Kimsey 
Theodore J. Carlson 


For Pennsylvania Public Utility Commission 


Herbert E. Squires 
Joseph I. Lewis 
James Lim 
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For The Dayton Power & Light Company 


Julian deBruyn Kops 
W. E. Herron 


For The United Gas Improvement Company 
J. David Mann, Jr. 


John P, Bracken 
John E. Holtzinger, Jr. 


For City of Cincinnati, Ohio 
William A. McClain 


For New York State Electric & Gas Corporation 


Harry L. Bristol 


For The Cincinnati Gas & Electric Company and 


The Union Light, Heat & Power Company 


Walter E. Beckjord 
Richard H. Rhein 


For the Staff of the Federal Power Commission 

Francis J. McShalley 

Abraham R. Spalter 
KURTZ, PRESIDING EXAMINER: These proceedings pursuant to Section 
4 of the Natural Gas Act relate to terms and conditions governing 
the rendering of contract demand service for the sale of natural 
gas by Atlantic Seaboard Corporation (Atlantic), Home Gas Company 
(Home) , Kentucky Gas Transmission Corporation (Kentucky Gas), and 
The Manufacturers Light and Heat Company (Manufacturers), all 
subsidiaries of the Columbia Gas System, Inc., and hereinafter 
sometimes referred to as the Columbia companies. Atlantic 


operates in Kentucky, West Virginia, Virginia, and Maryland; 
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(2870-2871) 
Kentucky Gas operates in Kentucky; Manufacturers operates in 
Pennsylvania, Ohio, and West Virginia; and Home operates in New 
York, These companies, with other wholly-owned operating subsi- 
diaries of Columbia Gas System, Inc. (Columbia) form an integrated 
natural gas system that is interconnected for the purpose of ren- 
dering natural gas service at wholesale and retail. — 

[2871] 


Prior to the filing of the amendments here in question, the 


contract demand service by these companies was rendered pursuant 


to a rate schedule designated as CDS. It is now proposed to 
restrict the availability of this schedule to those customers 
purchasing their entire requirements from companies in the Colum- 
bia system, and as to those customers securing a part of their gas 
from other pipeline companies to require them to purchase under a 
new and different rate schedule designated as CDS-PR (partial 
requirement customers). The CDS-PR schedule (PR), among other 
things, provides for certain penalties not sdeiiesble to custo- 
mers purchasing under the CDS schedule, and the partial require- 
ment customers are required to enter into a new contract for 
natural gas service. 

The revisions in these Columbia companies' = schedules 


were filed on August 20, 1958, dy and suspended by the Commission 


1/ Atlantic - FPC Gas Tariff, Seventh Revised Volume No. 1: 
Second Revised Sheet No. 1; Original Sheet No. 2; First Revised 
Sheet Nos. 6 and 11; Original Sheet Nos. 16, 16A, 16B, 16C, 
16D, 16E, 16F, 17, 17A, 17B, 17C, 17D, 17E, and 17F: First 
Revised Sheet Nos. 21, 23, 25, and 27; Original Sheet No. 
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(2871) 
on September 30, 1958, pending hearing therecn as to their lawful- 
ness. The schedules were permitted to become effective as of 
October 2, 1958, upon the filing of an agreement and undertaking 
providing for refunds. Pursuant to the orders of the Commission, 
the above proceedings were consolidated for hearing, which 
commenced on March 28, 1961, and concluded on May 5, 1961. Briefs 
were filed by the Applicants, the staff, and the following inter- 
venors: Washington Gas Light Company (Washington) , Commonwealth 
Natural Gas Corporation (Commonwealth), Lynchburg Gas Company 
(Lynchburg), Baltimore Gas and Electric Company (Baltimore), The 
Cincinnati Gas & Electric Company (Cincinnati), The Union Light, 
Heat and Power Company (Union), Central Hudson Gas and Electric 
Corporation (Central), The United Gas Improvement Company (UGI) , 
Orange and Rockland Utilities, Inc. (Rockland), and the Pennsyl- 


vania Public Utilities Commission. 


eee ee ee 
39; First Revised Sheet Nos. 40 and 57; and Original Sheet Nos. 
63 and 64. 
Home - FPC Gas Tariff, Third Revised Volume No. 1: First 
Revised Sheet Nos. 1 and 6; Original Sheet Nos. ll, 12, 13, 14, 
15, and 16; First Revised Sheet No. 21; Original Sheet No. 39; 
First Revised Sheet Nos. 40 and 55; Original Sheet Nos. 67 and 
68. 
Kentucky - FPC Gas Tariff, First Revised Volume No. 1: First 
Revised Sheet Nos. 1 and 6; Original Sheet Nos. 11, 12, 13, 14, 
15, and 16; First Revised Sheet No. 21; Original Sheet No. 39; 
sles aaa Sheet Nos. 40 and 55; Original Sheet Nos. 56, 67, 
and 68. 
Manufacturers - FPC Gas Tariff, Fourth Revised Volume No. l1: 
First Revised Sheet Nos. 1 and 6; Original Sheet Nos. ll, 12, 
13, 14, 15, and 16; First Revised Sheet No. 21; Original Sheet 
No. 39; First Revised Sheet Nos. 40 and 55; Original Sheet Nos. 
56, 67, and 68. 


(2872) 
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The pertinent amendments to the rate schedules of Atlantic, 


which are similar to the amendments of Home, Kentucky, and Manu- 


facturers are as follows: 

The restriction of the CDS rate schedule to the full 
requirement customers is to be accomplished by the following 
addition to the availability section of the schedule (First 


Revised Sheet Nos. 6 and 11): 


"1, (b) When Buyer does not obtain natural gas from 
Other Sources for use in areas supplied with 
gas purchased from Seller; ***" 


The "Other Sources" is defined in the General Terms and 
Conditions of the tariff as follows (Original Sheet No. 39): 


'].7 The term ‘Other Sources' shall mean all sources of 
natural gas obtained from suppliers other than Seller, 
excluding, however, (1) gas obtained from affiliates of 
Seller, (2) gas obtained from another supplier on a tempo- 
rary emergency basis, (3) gas obtained from another supplier 
in an amount not in excess of 90 days' use of the maximum 
days' entitlement from that supplier under a certificate 
covering service to be rendered during peak periods, pro- 
vided Buyer does not reduce his contract demand in order to 
take, or as a result of taking, such peaking service, (4) 
gas obtained from another supplier to be used by Buyer 
exclusively as boiler fuel after Buyer has taken from Seller 
the maximum boiler fuel volume permitted under ‘Seller's Rate 
Schedule CDS-1 or CDS-2 on any one day, or gas obtained from 
another supplier for resale by Buyer for consumption 
exclusively as boiler fuel after Buyer has taken from Seller 
the maximum boiler fuel volume permitted under ‘Seller's Rate 
Schedule CDS-1 or CDS-2 on any one day by any one ultimate 
consumer, (5) gas produced by Buyer from local natural gas 
fields or supplied to Buyer by independent producers from 
local natural gas fields." 


The CDS schedule requires only that the distributor pay a 
monthly demand charge and a commodity charge on the volumes of 


gas delivered. The PR rate schedule requires not only the 
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(2872-2873) 
monthly demand charge but also a minimum monthly commodity charge, 
as well as a minimum annual commodity charge. The two minimum 
commodity charges applicable to the PR customers are determined 
as follows (Original Sheet Nos. 16B, 16C, 17B, and 17C). 

[2873] 


Determination of Minimum Commodity Charges 


The Minimum Monthly Commodity Charge shall be the Minimum 
Monthly Volume for the billing month multiplied by the Aver- 
age Commodity Rate in the billing month. The Minimum Monthly 
Volume shall ‘be determined for each billing month by multiply- 
ing Buyer's Number of Days' Use of Buyer's Contract Demand in 
the Base Month by Buyer's Contract Demand in the current bill- 
ing month. Said Number of Days' Use shall be the volume 

taken in the Base Month divided by the Contract Demand in the 
Base Month, to the nearest tenth of a day, except that it 
shall in no event be less than 5 or more than 12 and it shall 
be specified in the Service Agreement. 


The Minimum Annual Commodity Charge shall be the Minimum 
Annual Volume for the Billing Year multiplied by the Average 
Commodity Rate for the Billing Year. The Minimum Annual 
Volume shall be determined for each Billing Year by multiply- 
ing Buyer's Number of Days' Use of Buyer's Average Contract 
Demand in the Base Period by Buyer's Average Contract Demand 
in the current Billing Year. Said Number of Days' Use shall 
be the average annual volume taken in the Base Period divided 
by the Average Contract Demand in the Base Period, to the 
nearest tenth of a day, except that it shall in no event be 
more than 237. [2/] The Number of Days' Use shall be speci- 
fied in the Service Agreement. 


Should the Minimum Annual Commodity Charge exceed the sum of 
the monthly commodity charges under this Rate Schedule for 
the Billing Year (including charges made pursuant to the 
Minimum Monthly Commodity Charge, if any), such excess shall 
be due and payable with the bill of the twelfth month of 
said Billing Year. 


nn EEE SS 


2/ The Home PR schedule as to the number of days' use sets forth 
the following additional provision: '""*** if the Buyer is pur- 
chasing gas from Other Sources as of August 15, 1958, pursuant 
to authorization of the Federal Power Commission in Docket Nos. 
G-2331 and G-2419, it shall be 146." This exception is appli- 
cable only to Central and Rockland. (Original Sheet No. 13.) 
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In the event Buyer did not receive gas from Seller under a 
CDS Rate Schedule in the full 24 month period immediately 
prior to the commencement of service under this Rate 
Schedule, Buyer's Number of Days' Use for the'Base Month and 
for the Base Period respectively shall, for purposes of this 
section, be agreed upon between Buyer and Seller and speci- 
fied in the Service Agreement." 


[ 2874] 


The following terms used in the provisions relating to the 
determination of the minimum commodity charges are defined in the 
General Terms and Conditions as follows (First Revised Sheet No. 
40): 


"1.8 The term 'Average Commodity Rate' shall mean the rate 
which results from dividing the sum of the commodity rates in 
effect on each day of the billing month or Billing Year by 
the number of days therein. 


").9 The term 'Base Period' shall mean the period of twenty- 
four (24) billing months immediately preceding the date on 
which Buyer commences purchasing from Other Sources or the 
effective date of Rate Schedule CDS-PR-1 or CDS-PR-2, which- 
ever is later. 


"1.10 The term 'Base Month' shall mean that billing month 
within Buyer’s Base Period wherein Buyer obtained the lowest 


volume of gas from Seller. 


"].11 The term ‘Average Contract Demand' shall mean for each 
Buyer under a CDS-PR-1 or CDS-PR-2 Rate Schedule the sum of 
his contract demands in effect during each day of the Base 
Period or Billing Year, divided by the number of days therein. 


"].12 The term 'Billing Year' shall mean the period of twelve 
(12) months commencing with the first day of the first full 
billing month of service under a CDS-PR-1 or CDS-PR-2 Rate 
Schedule, and thereafter, the period of twelve (12) months 
commencing with the anniversary of such first day." 


The PR schedules also eliminate the due diligence clauses 
applicable to additional supply under the CDS schedule. This pro- 
vision is as follows (General Terms and Conditions, Original 


Sheet No. 55): 


"If Seller determines that the requested additional supply 
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of gas is not available, it shall use due diligence in an 
effort to obtain or cause to be obtained all authorizations, 
materials and additional gas supply from any reasonably 
available source which may be necessary to enable it to 
deliver such proposed additional volume of gas to Buyer." 


Likewise, the following provision for decreasing the effec- 


tive contract demand in the CDS schedule is not a part of the PR 
schedule (General Terms and Conditions, Original Sheet No. 55): 
[2875] 


"In the event Buyer desires to decrease the then effective 
Contract Demand, after the expiration of the Development 
Period, it shall on or before March 15th in any year notify 
Seller of the total amount of such desired decrease and the 
date on which it desires such decrease to become effective. 
The Contract Demand currently in effect shall never be 
decreased in any twelve (12) months' period by more than 
five percent (5%) of the greatest Contract Demand previously 
at any time in effect, and the aggregate amount of all such 
decreases made under the provisions of this Paragraph shall 
never operate to reduce the Contract Demand to less than 
ninety percent (90%) of said greatest Contract Demand pre- 
viously at any time in effect. If the amount of the 
decrease desired by Buyer be in accordance with such limita- 
tion, then the decreased Contract Demand shall become 
effective on the earliest date after the date specified in 
such Notice prior to which, for a twelve (12) months' 

period deliveries of gas on any day have not exceeded said 
reduced Contract Demand. 


"In addition to the provision of the preceding paragraph in 
this subparagraph (b), Buyer and Seller may mutually agree 

to reduce the Contract Demand to less than ninety percent 
(90%) of said greatest Contract Demand previously at any 

time in effect, provided that the capacity so released can 

be made available to and offset by increases in the Contract 
Demands of other Buyers served by Seller or provided Seller 
can, in its judgment otherwise utilize the released capacity." 


The change in the status between a customer obtaining gas 
under the CDS and the PR rate schedules is to be governed by the 
following provision (General Terms and Conditions, First Revised 


Sheet No. 57): 


(2875-2876) 
16, TRANSFERS BETWEEN RATE SCHEDULES 


(a) A Buyer taking service under Rate Schedule CDS-1 
or CDS-2 who becomes disqualified for service 
thereunder by virtue of his obtaining gas from 
Other Sources, must execute a new and superseding 
service agreement for service under Seller's Rate 
Schedule CDS-PR-1 or CDS-PR-2 respectively with a 
Contract Demand not less than the Contract Demand 
jin effect at the time under Rate Schedule CDS-1 or 
CDS-2, said new service agreement to become 
effective on the first day of the first full bill- 
ing month of service under Rate Schedule CDS-PR-1 
or CDS-PR-2. 


[2876] 
If a Buyer taking service under Rate Schedule 
CDS-PR-1 or CDS-PR-2 becomes eligible for and 
desires service under Seller's Rate Schedule CDS-1 
or CDS-2 respectively, he shall give, notice thereof 
to Seller and shall execute a new Service Agree- 
ment providing for service under Rate Schedule 
CDS-1 or CDS-2." 

The form of service agreements for the CDS and: PR customers 
are the same except that the PR form provides that the customer 
shall purchase and receive natural gas on a firm basis up to the 
named contract demand and for the purpose of computing the minimum 
commodity charge the number of days' use of the contract demand 
in the base month is named and the number of days' use of the 
average contract demand in the base period likewise is named. 
(Original Sheet Nos. 63, 64, 65, and 66.) 

At the conclusion of the hearing the Columbia ‘companies 
moved that the proposed rate schedules be amended to conform to 


the testimony of their witness from the Columbia Gas Service 


Corporation, in the following respects: 


(1) In paragraph 6(a) of the CDS-PR schedules proposed for 
Atlantic, Kentucky Gas, and Manufacturers relating to 
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the determination of the minimum commodity charges, 
that the words "be less than 5 or" be deleted. This 
proposed deletion is not made in the PR rate schedule 
applicable to Home; 


Section 11.2 in Atlantic’s tariff and Section 10.2 in 
the tariffs of Home, Kentucky, and Manufacturers, of 
the general terms and conditions, be amended by adding 
a subsection (c), to-wit: 


"(c) Buyer and Seller may mutually agree to reduce the 
contract demand, provided that the capacity so 
released can be made available to and offset by 
increases in the contract demand of other buyers 
or provided seller can, in its judgment, other- 
wise utilize the released capacity." 


Section 1.8 of the general terms and conditions of these 
Columbia companies’ tariffs be amended to read as 
follows: 


"The term ‘average commodity rate' shall mean the 
rate which results from dividing the sum of the 
commodity charges under rate schedule CDS-PR 
during the billing month or billing year (exclud- 
ing charges made pursuant 


[ 2877) 


to the minimum monthly commodity charge, if any) 
by: the volumes actually taken under said rate 
schedule by the Buyer during the period.” 


(4) Section 1.10 of the general terms and conditions of 
these Columbia companies’ tariffs be amended to read as 
follows: 


"The term ‘base month’ shall mean the month in 
Buyer's base period in which the lowest quotient 
is obtained when for each month in the base period 
the volume delivered is divided by the contract 
demand in effect." 
Columbia takes the position that the PR schedules are 
required as it has made commitments for long-term gas purchases 
and installed facilities to render service to its customers and 


that the PR schedules are necessary to insure the continuation of 


(2877-2878) 
the gas sales and revenues at the past level to avoid economic 


injury. 


The staff, Pennsylvania Public Utility Commission, and the 


following customer companies of these Columbia companies oppose 
the PR schedules: Washington, 2 which serves the District of 
Columbia and the surrounding areas in Maryland and Virginia; 
Lynchburg, 4) serving the City of Lynchburg, virginia, and 
environs; Baltimore, Sy serving the City of Baltimore, Maryland, 
and contiguous areas; Commonwealth, Sy serving the Tidewater area 
of Virginia; UGI, 6, serving a 13-county area in eastern Pennsyl- 
vania; and Cincinnati and Union, Ty serving the City of Cincinnati, 
Ohio, and adjacent territory. Central ay and Rockland 97 do not 
oppose the PR schedule as set forth in Home's tariff. 

[2878] . 


The contentions of the intervenors and the staff, while not 


uniform in their opposition to the PR schedules, rest on the 


Purchases natural gas from Atlantic and Frederick Gas Company. 


Purchases natural gas from Atlantic and authorized by Commis- 
sion order to purchase gas from Transcontinental Gas Pipe 
Line Corporation. (Lynchburg Gas Company, Docket No. -18322, 
24 F.P.C, 955, 1217.) 


Purchases natural gas from Atlantic. 


Purchases gas from Manufacturers and Transcontinental Gas 
Pipe Line Corporation. 


Purchases natural gas from Kentucky. 
Purchases natural gas from Home and Tennessee Gas Transmission 
Company. 


Purchases natural gas from Home, Algonquin Gas Transmission 
Company, and Tennessee Gas Transmission Company. 
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common grounds of adverse effect on the cost of gas purchased by 
the distributing company from the Columbia companies in that such 
PR schedules impose unjust and unreasonable penalties on the cus- 
tomer purchasing thereunder, restrain the customer in achieving 
economies in obtaining its gas supply, and go beyond the protec- 
tion to which Columbia is reasonably entitled. More specifically, 
the cumulated opposition to the PR schedules is based on undue 
discrimination; require the payment for gas not used even though 
the Columbia companies may not have been required to pay for such 
gas or may have sold it to another customer; violate the anti- 
trust laws by preventing a customer as a practical matter from 
purchasing gas from other sources, and the filings constitute a 


unilateral change in the service agreement in violation of the 


Mobile case. Further, whatever proper protection the Columbia 


companies require to prevent a customer from shifting its pur- 
chases of natural gas to another supplier should be imposed by 
certificate conditions rather than in the rate schedules. Alter- 
native tariff suggestions have been advanced by certain of the 
intervenors in the event that it is found desirable for the Colum- 
bia companies to have additional market protection. The staff 
also submitted proposed tariff changes to the PR schedules. These 
various proposals submitted by the intervening customers and the 
staff are each in turn objected to by the other parties. The 
question presented here of what protection, if any, the Columbia 
companies should be afforded in their market areas from competi- 


tion of other suppliers of natural gas must be determined in the 
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light of what is best for the consumers of the natural gas. The 


issues raised in these proceedings relating to the alternative 


tariff proposals are rendered immaterial by the conclusions here-- 


inafter set forth. 

Columbia's claim to possible economic injury is based on 
anticipated future purchases by its customers of gas available 
from other pipeline companies which have lower rates. The rates 
of other pipeline suppliers traversing these Columbia companies’ 
markets disclose that their comparable rates in the same geo- 
graphical areas, with one exception, on a 100 per cent load 
factor basis are lower per Mcf, and that without exception the 
demand component of the rate is higher with the commodity compo- 


nent lower, as shown by the following schedule: 


(2879) 


[ 2879] 


Rate Rate 100 Per Cent 
Company Schedule Demand Commodity Load Factor 


Atlantic Seabord 
Corp. CDS-1 $3.25 32. 42.86¢ 


Transcontinental Gas 
Pipeline Corporation CD-2 3.70 25. 37.16 
CD-3 4,22 26. 40.37 


Home Gas Company CDS-1 3.90 41. 54.14 


Tennessee Gas Trans- 
mission Company CD-5 4.70 32. 48.05 


Algonquin Gas Trans- 
mission Company 6.34 33. 54.34 


Kentucky Gas Trans- 
mission Corp. : 32. 40.77 


Texas Gas Transmis-— 
sion Company - 23. 32.70 


Texas Eastern Gas 
Transmission Co. s 26. 37.51 


Tennessee Gas Trans- 
misSion Company 25. 36.18 


Manufacturers Light 
& Heat Company ¢ 33. 44,10 


Tennessee Gas Trans- 
mission Company - ‘ 41 


Texas Eastern Gas 


Transmission Co. - .ol 
.51 


.36 
.36 


Transcontinental 
Gas Pipeline 
Corp. 


(2880) 
[2880] 

Columbia assumes that if purchases are made by its customers 
from another pipeline company then it will lose substantial sales 
of gas, particularly during the summer months, due to the price 
difference. This situation could result from the customer com- 
pany's purchase pattern which calls for aubatantial volumes during 
the winter months and relatively low volumes during the summer 
months. This pattern of demands occurs by reason of the space 
heating load in the area served having an annual nese factor of 
about 25 per cent, and such load is increasing. The annual send- 
out load factor varies between customer companies; for example, 
Washington's annual load factor was 37 per cent in 1960 whereas 
Commonwealth's was approximately 65 per cent. Columbia has not 


encouraged the purchase of gas by its customers on a high load 


factor basis. The industrial use of gas is discouraged by rea- 


son of the high commodity rate and the restriction in these 
Columbia companies' tariffs on the purchase of gas by customers 
for boiler fuel use. This discouragement permits Columbia to 
transport gas to storage during the periods of low demand and 
such gas can then be withdrawn during periods of maximum custo- 
mer requirements. This does not mean that these particular 
Columbia companies purchase gas at a 100 per cent annual load 
factor; for instance, Atlantic purchased gas from its affiliate, 
United Fuel Gas Company, 19, in 1959 at 52.69 per cent load 


10, United Fuel Gas Company's tariff does not provide for a mini- 
mum commodity charge. 


(2880-2881) 
factor, and in 1960 at 60.56 per cent. 

To substantiate the claim of economic injury Columbia relies 
on its experience with Central and Rockland, which companies pur- 
chase gas from Home. While Columbia points out the pattern of 
purchases by these two companies as hereinafter mentioned, it did 
not show as a result of purchases from another pipeline company 
that any financial injury has occurred either to itself or other 
customers, or that any difficulty has been experienced in dispos- 
ing of the volumes of gas not taken by Central and Rockland. A 
review of this situation discloses that the Commission in Docket 
No. G-2294 ily authorized Algonquin Gas Transmission Company to 
deliver to Rockland up to 5,000 Mcf per day, and in Docket Nos. 
G-2331 and G-2419 12, granted to Rockland and Central, over the 
objections of Home, the right to take certain additional volumes 
of gas from Tennessee Gas Transmission Company. The Commission 
pointed out in its decision that Home objected to this service by 
Tennessee on the grounds of invasion of certified markets; the 
creating of a competitive situation adverse to its own 

[2881] 
interests as well as those of its other customers; that Home 
would not be able to replace the market lost by such authoriza- 


tion; and that the economic advantages to Rockland and Central 
ee 


ll, 13 F. P. C. 817 (February 11, 1954). 


4 FPF, P. C, 544 (February 11, 1955); rehearing denied, 14 
. P. C. 635 (April 4, 1955). 


(2881) 
by the purchase of gas from Tennessee were not such as to warrant 
the authorizations requested. The Commission ejected these con- 
tentions and authorized the service, at the same time placing 
certain limitations on the peak and annual volumes of gas that 
could be purchased by these companies from Tennessee. On appeal, 
Home Gas Company v. Federal Power Commission, 231 F. 2d 253 
(1956), cert. denied, 352 U.S. 831, the Court, in upholding the 
Commission, pointed out that the ultimate benefits of the pur- 
chase of gas from Tennessee would flow to the individual consum- 
er, thus inuring to the public interest, and quoted with approval 
its decision in Panhandle Eastern Pipeline Company v. Federal 
Power Commission, 169 F. 2d 181, cert. denied, 335 U.S. 854, to 
the effect that there is nothing in the Natural Gas Act to 
suggest that monopoly is better than competition or one source 
of supply is better than two, or that an existing See tier of 
natural gas for distribution in a particular community should 
have the privilege of furnishing an increased supply. There- 


after, on August 22, 1958, the Commission modified its order in 


Docket Nos. G-2331 and G-2419 (20 F.P.C. 228) removing the limi- 


tations on the maximum annual volumes of natural gas to be sold 
by Tennessee Gas Transmission Company to Central Hudson Gas and 
Electric Corporation, to which Home stated that it had no 
objection. 

Central's pattern of purchase from Home did change after 
it had commenced taking gas from Tennessee Gas Transmission Com- 


pany, on November 25, 1957, in that Central reduced. its annual 
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purchases and also its purchases during the summer months. 
Thereafter, Home and Central made an agreement on July 29, 1958, 
in which, among other things, Home agreed not to oppose Central's 
petition of July 3, 1958, to the Commission for a modification of 
the above-referred to Commission order of February 11, 1955, or 
any future efforts of Central to purchase additional gas from 
other suppliers. Central agreed to purchase a minimum annual 
volume from Home equal to 146 times its contract demand and a 
minimum monthly volume equal to five times its contract demand, 
as against experience figures prior to the purchases from 
Tennessee, in excess of 237 days annual and 9.5 days monthly. 
This agreement was the pattern for the PR rate schedules as 
filed, except that the filing of these Columbia companies pro- 


vided that all customers other than Central and Rockland would 


be required to purchase gas at the same load factor established 


in the preceding two year's period prior to the change over to 
the PR schedules. If Central had been required to follow this 
requirement at the time of purchase from Tennessee it would 
have been required to take-or-pay-for gas from Home at a load 
factor of 66.85 per cent instead of 40 per cent. Central's 
load factor of purchasing from Home for 1959 was 39.2 and for 
1960 it was 41.3. Columbia pointed out 

[2882] 
that when Rockland commenced taking gas in December 1955 from 
Tennessee, the 1956 deliveries by Home to Rockland's Eastern 


Division declined by 327,039 Mcf, a drop of 17 per cent. The 
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total sales by Home to Rockland disclose a slight decline in the 
year 1956. However, in 1957 the sales were higher than in previ-~ 
ous years and have increased steadily thereafter. The load fac- 
tor of purchases from Home has remained for all practical purposes 


for the years shown at about the same level. 


In support of the difference in treatment in Home's schedules 


as to retaining the 146 days minimum annual use applicable only to 
Central and Rockland and also retaining in Home's tariff the five- 
day minimum monthly days use as proposed by the aforesaid amend- 
ment during the hearing, Columbia states that such treatment is 
justified because it results from negotiations with these two 
companies and that Home's other customers have not' complained. 
Admittedly, the provisions result in a different charge for gas 
delivered, Discrimination occurs when customers are subject to 
different prices and obligations for what is essentially the same 
service, While discrimination may be justified in certain 
instances, the fact that the different treatment results only 

from negotiations does not justify the discrimination. To hold 
otherwise would foreclose its elimination. Further, the removal 
of discrimination by the Commission is not dependent upon com- 
plaint. 

In further support of claimed economic injury Columbia sub- 
mitted a study as to Atlantic and Kentucky Gas based upon an 
assumption of meeting an additional contract demand of 120,000 
Mcf per day on Atlantic's system and of 80,000 Mcf per day on 


Kentucky Gas' system from other sources with no reduction in the 
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contract demand on the systems of these two companies. It 
assumed that the annual demand for such increased requirements 
would be at a 50 per cent load factor and on the further assump- 
tion that the customer would purchase from the other sources at 4 
100 per cent load factor, thus displacing gas that would have been 
purchased from Atlantic and Kentucky Gas. On these assumptions 
Columbia claims that Atlantic would have to recover $774,000 from 
its other customers and Kentucky Gas would have to recover $190,000. 
Adding thereto additional costs incurred by reason of the reduction 
in purchases by these companies from their affiliate, United Fuel 
Gas Company, the total cost to be recovered by Atlantic would be 
$1,361,000, or a unit cost of 1.12 cents per Mcf, and for Kentucky 
Gas $520,000, or a unit cost of .80 cents per Mcf. It was further 
claimed that if the customers of Atlantic and Kentucky Gas were 
allowed to reduce their contract demand by 10 per cent, which 
could occur under the CDS schedules, that such a reduction would 


have a further effect upon the revenues of these companies. The 


assumption as to the loss of the base load is based upon Columbia's 


claimed experience with Central and Rockland purchases from Home. 
[2883 ] 

At the most this study is very speculative in that it gives 
no consideration to the load factor of purchases from other 
sources that may be developed by the customers of Atlantic and 
Kentucky Gas due to the taking on of interruptible markets made 
possible by the lower commodity rate for gas from such other 


sources. Thus the study falls within the same category as 
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referred to by the Court in Lynchburg Gas Company v. F.P.C., 
275 F. 2d 847, 849, wherein such evidence was referred to, as 
being simply assertions of possibility and not supporting 
Atlantic's stand as to the displacement of gas. The above hyro- 
thesis as to a showing of injury rests on the further assumpticn 
that the demand for gas off the Columbia system will remain at 
the same level. At the present time Columbia's estimates of 
increase in future demands off its system is more than 25 per 
cent during the next five years and it is seeking substantial 
additional supplies of gas to meet the increasing demands. 13, 

In contrast to the above, Washington, which #aces the possi- 
bility of being under the PR schedule by reason of its purchases 


from Frederick Gas Company to serve less than 50 customers 


located along Frederick's pipeline in Montgomery County, Maryland, 


pointed out that its send-out load factor declined: from 53 per 
cent in 1941 to 37 per cent in 1960, due primarily to the 
increase in space-heating business. Further, 3 it had been 
under the PR schedule during the five year period 1956 through 
1960 it would have incurred penalty charges aggregating more than 
$7,000,000. Such penalty would have been incurred even though 
the reduction in load factor purchases from Atlantic, triggering 


such charges, were due entirely to natural economic and operating 


See Notice of Applications issued March 14, 1962, as to 
Monterey Gas Transmission Company, CP62-88; Columbia Gulf 
Transmission Company, CP62-89; United Fuel Gas Company and 
Kentucky Gas Transmission Corporation, CP62-90; and The Ohio 
Fuel Gas Company, CP62-91, under Section 7 (c) of the Natural 
Gas Act. 
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conditions, and not to the purchases of gas from other sources. 
In addition, Washington pointed out that for future purchases 
under such conditions, for the period 1961 through 1965, under 
the PR schedule it would incur a penalty charge of more than 
$4,500,000. 

It is apparent that under the conditions existing in the 
market areas served by the intervenors, the load factor of pur- 
chases will further decrease absent installation of additional 
peak-shaving facilities. This will occur by reason of meeting 
the increase in house-heating demands, which are seasonal. Thus, 


the PR customer will incur penalty charges not applicable to the 


CDS customers resulting from like causes. This common fear of 


penalty applicable only to PR customers is further illustrated 
by Baltimore, in that its number of days use of contract demand 
is declining as the saturation of house-heating and space-heating 
customers increase. In 1955 

(2884 ] 
the number of days use of contract demand was 242.5, and in 1960 
it was 194.6. The advantage of the PR schedule to Columbia is 
aptly stated by the Operating Manager of UGI, which system's 
house-heating saturation is now only approximately 25 per cent 
with current load factor purchases in the order of 70 per cent, 


as follows: 


"It is my feeling that the adoption of the PR Tariff 
would, aS a practical matter, preclude UGI's purchase of 
gas from anybody other than Manufacturers -- regardless of 
comparative prices, convenience or security of service or 
any other vitally important factor which might exist. Even 
though the best interests of our customers might clearly 
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indicate that we should buy from another pipeline company 
the prospects of the substantial penalty we could incur 
through operation of the PR Tariff would simply preclude us 


from so doing." 


Under Columbia's present policy of maintaining the same rate 
level under the CDS and PR schedules, any deficiencies in the cost 
of service attributable to the customers under the CDS schedule 
will be borne by the customers under both the CDS and PR schedules. 
It is this probability of additional charges to PR: customers not 
borne by the CDS customers for like causes that the intervenors 
and staff base their objection, other than Central and Rockland, 
as to which companies the PR schedules were tailored to their 
satisfaction. Both the CDS and PR customers are subject to the 
same causes that bring about a declining load factor, and to 


penalize a PR customer under such circumstances is unduly dis- 


criminatory. 


The Columbia companies are protected to a limited degree by 


their tariffs. Each of the customers purchasing under the CDS 
schedule has entered into a long-term service agreement. Under 
this schedule the demand charge of the rate must be paid and the 
commodity charge thereof is dependent upon the volume of gas 
purchased. The demand charge under the allocation of costs here- 
tofore followed does not cover the entire fixed costs, that is 
costs associated with maintaining the capacity of the system as 
against costs associated only with the volumes of gas transported. 


This relationship between the two costs is subject to adjustment 


oo 
in rate level proceedings. Many factors affect this relationship 
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and under a proper showing such relationship can be changed when 
found necessary to meet competition as it has in the rates of 
other companies. 

The advantage created for the customer purchasing gas under 
the CDS schedules over the customer under the PR schedules is so 
great as to almost insure for all practical purposes that Columbia 
will remain the sole supplier of gas to its existing markets in 
the face of its higher rates for gas as shown in the aforesaid 
schedule. Thus, the distributor is fore-closed from effectuating 
economies in operation beneficial to the ultimate 

[2885 ] 
consumer. This does not carry out the basic objective of the 
Natural Gas Act. ‘Also, discouraging the purchase of gas from 


other sources Columbia has eliminated from its PR schedules the 


right of a customer thereunder, as above mentioned, to reduce its 


contract demand and also the due diligence provision on its part 
of obtaining additional supplies of gas requested. In the event 
of a shortage of gas occurring on its system, Columbia proposes 
to give preference to the customer under the CDS schedule. This 
preference to the CDS customer as to the use of due diligence in 
obtaining additional gas is given even though Columbia has insured 
to itself greater revenues from a customer under the PR schedule. 

In justification of this preference for eliminating from the 
PR schedules of these Columbia companies the due diligence clause, 
Columbia asserts: 


"It would not be an exercise of business prudence, however, 
if they were required to expend substantial amounts of money 
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to be able to meet peak requirements but were denied any 
assurance that they would receive a fair share of volume 
sales related to the additional peak requirements. This is 
just another way of saying that Columbia Companies should not 
be converted into the peak suppliers of their customers, 
while the good load factor business goes elsewhere. If the 
'due diligence' provision was retained in relation to PR 
customers, it could result in forcing uneconomic expansion 
on Columbia Companies -- an obligation which is not imposed 
on other pipelines and which, it is submitted, would be con- 
trary to the public interest." 


This contention depends upon an assumption of purpose for 
the purchase from another source as outlined, which is contrary 
to the position of the objecting intervenors. It also erroneously 
assumed that in certificate proceedings to secure such volumes, 
the Commission will not give consideration to such matters when 
they have an unreasonable adverse effect on Columbia. 

Under the terms of the tariff covering the contract demand 


service the additional burdens imposed on a customer under the PR 


schedule as against the CDS schedule as above noted unduly and 


unreasonably restrain such customer from purchasing gas from other 
available sources. The public interest under the Natural Gas Act 
does not permit a company to embrace a market for its sole advan- 
tage. Such restraints are also within the prohibition of Section 
l of the Sherman Act and Section 3 of the Clayton Act, and the 
expression of such fundamental national policy is a matter for 
consideration in these proceedings. 

[2886 ] 

In City of Pittsburg v. Federal Power Commission, 237 F. 2d 

741, 754, the Court stated: 


"The Commission, while it 'has no power to enforce the 
Sherman Act [15 U.S.C.A, 88 1-7, 15 note] as such * * * [and ] 
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cannot decide definitely whether the transaction contemplated 
constitutes * * * an attempt to monopolize which is forbidden 
by that Act * * *,' nevertheless ‘cannot without more ignore 
the [Act]." Thus, if it appears that Texas Eastern's pro- 
ject would tend to produce monopolizationof a petroleum pro- 
ducts market, the Commission cannot ignore that fact merely 
because it is an antitrust factor and such factors have been 
placed within the ken of the Attorney General." 


In Northern Pacific Railway Company v. United States, 356 U.S. 
1, 4, the Court, in upholding a summary judgment declaring pre- 
ferential route clauses unlawful restraints of trade under Section 


1 of the Sherman Act, pointed out: 


"The Sherman Act was designated to be a comprehensive 
charter of economic liberty aimed at preserving free and 
unfettered competition as the rule of trade. It rests on 
the premise that the unrestrained interaction of competi- 
tive forces will yield the best allocation of our economic 
resources, the lowest prices, the highest quality and the 
greatest material progress, while at the same time provid- 
ing an environment conducive to the preservation of our 
democratic political and social institutions. But even 
were that premise open to question, the policy unequivocally 
laid down by the Act is competition. And to this end it 
prohibits ‘Every contract, combination . .. or conspiracy, 
in restraint of trade or commerce among the several States.' 
Although this’ prohibition is literally all-encompassing, the 
courts have construed it as precluding only those contracts 
or combinations which ‘unreasonably’ restrain competition. 
Standard Oil Co. of New Jersey v. United States, 221 U.S. 1; 
Chicago Board of Trade v. United States, 246 U.S. 231." 


In Standard Oil Company v. United States, 337 U.S. 293, 299- 


314, the Court, in upholding the action of the District Court 
enjoining a violation of Section 3 of the Clayton Act, stated 
that the issue before us is whether the requirement of showing 
that the effect of the agreements "may be to substantially lessen 
competition" may be met simply by proof that a substantial por- 
tion of commerce is affected or whether it must be demonstrated 


that competitive activity has actually diminished or probably will 
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diminish, and held that such qualifying clause of Section 3 is 
satisfied by proof that competition has been foreclosed in a sub- 
stantial share of the line of commerce affected. 


[2887 ] 


While no objection is raised to prohibiting a, customer pur- 


chasing gas from another source from unfairly shifting its base 
load to the second supplier, it is contended that the appropriate’ 
way to provide such protection to Columbia is by certificate con- 
ditions at the time of certifying a second supplier. Columbia 
objects to this procedure, as stated by its Vice President and 
Chief Operations Officer, on the following grounds: 

"First, in a proceeding where a customer seeks another 
source of supply, it is not possible to show, except by 
estimates and assumptions, the economic damage which will 
be suffered if the second supply of gas is certificated, nor 
is it possible to assure that such conditions: as the 
Commission may attach to the certificate will produce an 
equitable end result. 

"Second, it would be unsound to be confronted with 
the probability of an endless series of litigated certifi- 
cate cases. Such litigation would be time-consuming and 
expensive. It would create bad business relations with our 
customers. It would create complications with the other 


suppliers, many of whom were also suppliers of Columbia 
Companies." 


The determination of whether or not economic injury will 
occur by reason of a proposed gas purchase from another source can 
be more realistically made under conditions existing at that time 
than on a present surmise. The objection advanced as to an "end- 
less series of litigated certificate cases" as being "time con- 
suming and expensive" is a natural consequence of regulation for 


the protection of the public interest. With the PR schedule, it 
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does not mean that Columbia will forego participation in certifi- 
cate cases as it takes the position that it will examine each 
application involving a possible purchase by a customer from other 
sources to determine whether or not injury will occur. According 
to Columbia the PR schedules may not end such applications but the 


schedules will reduce such applications to a "bare minimum." 


Thus, there can be no doubt that the practical effect of such 


schedules will restrain any attempt by its customers to secure 
additional gas from other sources and will produce an outward 
complacency with the service rendered by the Columbia companies. 
The "complications with other suppliers" was related to those 
pipelines from which Columbia purchases gas and who also desire 
to sell gas to its customers. This further substantiates the 
contention that such schedules will tend to insure to Columbia 
that it will be the sole supplier in its market area. 

The uncertainty of the circumstances and conditions under 
which future deliveries are to be made is illustrated by Colum- 
bia's rate engineer, who admitted that the PR schedules would be 
applicable to Washington by reason of its purchase of gas from 
Frederick Gas Company when the areas 

[2888] 
are integrated, and at that time a solution may be found under 
conditions then existing. In answer to an inquiry concerning 
the willingness of Columbia to work out an arrangement with UGI, 
Columbia's Vice President and Chief Operations Officer stated: 


"At this time, it is difficult for me to forecast and 
say what would be done. It is quite obvious, I think, if 
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we get the PR tariff in we don't want to be in a position of 
having to make a whole lot of special side bar arrangements. 
Thac takes it out of the framework of uniformity. On the 
other hand, were there a serious situation of that nature, 
we would try to sit down and talk it over, where that would 
get us I can't tell in the absence of knowing. something 
more specifically than we have." 


The position of the intervenors supporting the route of 


certificate conditions rather than through the PR schedules is 


summed up by the following testimony of Commonwealth's Vice 


President: 


"It is apparent from the testimony of the other witnes- 
ses as well as from my own that the PR rate in the form pro- 
posed by Columbia is unjust and discriminatory in its effect 
on the various customer companies. While certain changes 
might be made to lessen the impact of these undesirable fea- 
tures of the PR rate, it is very difficult to. design a rate 
form which will deal fairly and nondiscriminatorily with the 
vast number of different situations which may exist in the 
future. I believe that the Commission should handle any 
potential inequities by certificate conditions, at which 
time the Commission will know the particular situation and 
be able to take actions which are appropriate thereto. I 
believe that Columbia could be as well protected by certi- 
ficate conditions as by a PR rate schedule. Certainly the 
possibility of spending some time and effort in certificate 
proceedings is unimportant compared to the possible inequit- 
ies which may result from a PR rate of the type here pro- 
posed." 


The purpose of requiring certificates of public convenience 
and necessity under the Natural Gas Act and the Seite of the Com- 
mission to impose conditions on the service, if granted, is for 
the benefit of the ultimate consumer. Whatever protection 
Columbia is entitled to in carrying out this purpose can be more 
justly and equitably determined and applied at the ‘time of a 


certificate application to render the additional service. 
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Washington, Lynchburg, and Commonwealth claim that the filing 
of the PR schedules by Atlantic constitutes an illegal unilateral 
amendment to a valid contract. i Such an issue must relate to 
a particular contract between these customers and Atlantic and 
rests on the assumption that the PR schedules are allowed to stand. 
Prior to the filing of August 20, 1958, Atlantic had only one con- 
tract for its contract demand service wherein the term and volume 
of gas which Atlantic was obligated to deliver and the buyer 
agreed to purchase were named. The contract likewise provided for 
specifying the rate schedule, in this instance CDS, under which 


the gas was to be delivered and purchased. This contract form 


227 relating to the designation of the rate schedule provided as 


follows: 


"Section 2. Rate Schedules. Gas delivered hereunder 
shall be paid for under the effective Rate Schedule of 
Seller's FPC Gas Tariff on file with the Federal Power Com- 
mission or any effective superseding Rate Schedules. 


"Section 3. General Terms and Conditions. This agree- 
ment in all respects shall be Subject to the applicable pro- 
visions of Rate Schedule of Seller's FPC Gas Tariff and 
of the pertinent General Terms and Conditions attached there- 
to filed with the Federal Power Commission which are by 
reference made a part hereof." 


Under the filing of August 20, 1958, which became effective 
October 2, 1958, Atlantic seeks to provide for the termination of 
existing contracts for service under the CDS schedule as to any 
customer that purchases gas from other named sources. This is to 


United Gas Pipe Line Co. v. Mobile Gas Corp., 350 U.S. 332. 


Tariff reference: Seventh Revised Volume No. 1, Original 
Sheet Nos. 65, through 69 filed February 13, 1957, and became 
effective July 14, 1957. 
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be accomplished by amending the availability section of the CDS 


schedule and also the general terms and conditions of the tariff. 


167 For such a customer to continue receiving gas from Atlantic, 
a new contract is required in which the customers agree to pur- 
chase gas under the PR schedule. This right to provide for the 
cancellation of the contract is claimed under the clause "or any 
effective superseding Rate Schedule" in the above Section 2 of 

the contract. Prior to these proposed amendments, it could not 
have been contemplated that such service would be terminated. The 
only reasonable construction of the clause would have been that 
the CDS schedule would be superseded, which of course it is not. 
Thus, it is necessary to require the entering into of the new 


contract for service under the PR schedule. 
[ 2890] 
If the filings here in question are to remain in effect, then 


the consent of the customers receiving service under contracts 
entered into prior to the effective date of the filing must be 
obtained before the changes can be made applicable to them. 
Washington, Lynchburg, and Commonwealth having entered into con- 
tracts for their present service subsequent to the effective date 
of October 2, 1958, of said filings are bound by the provisions 

of the present CDS schedules referred to in their contracts, which 
limits the service to purchasers that do not obtain gas from 
"Other Sources" under the holding of the United Gas Pipe Line Co. 
v. Memphis Light, Gas and Water Div., 358 U.S. 103. 


i 


16/ Tariff reference: Seventh Revised Volume No. 1, subparagraph 
=> (b) First Revised Sheet Nos. 6 and 11; paragraph 16 First 
Revised Sheet No. 57. 
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ADDITIONAL FINDINGS AND CONCLUSIONS 


Upon consideration of the record and the briefs filed in 
these proceedings, it is further found and concluded that: 


(1) The Columbia companies are natural gas companies under 
the Natural Gas Act and the sale of gas under the rate 
schedules here involved is subject to the jurisdiction 
of the Commission. 


The burden of proof in these proceedings is upon the 
Columbia’ companies to show that the filed changes in 
their rate schedules are just and reasonable, which 

they have failed to do. 


As between the CDS and PR schedules, the latter con- 
stitutes an unreasonable difference for contract de- 
mand service and may result in unjust enrichment for 
the Columbia companies. 


The PR schedules are unjust and unreasonable as to the 
customers that are and will be subject thereto, and un- 
duly discriminate against such customers. 


The PR schedules unduly restrain the customers of the 
Columbia companies from purchasing gas from other 
sources and tend to monopolize for the Columbia com- 
panies their markets. 


The protection for the Columbia companies of their 
markets as may be required in the public interest from 
other suppliers should be granted at the time of 
issuance of certificates of public convenience and 
necessity to such suppliers. 


[2891] 
ORDER 
WHEREFORE, IT IS ORDERED, subject to review by the Commission, 


that: 


(A) The above designated tariff sheets filed on August 20, 
1958, by Atlantic Seaboard Corporation, Home Gas Com- 
pany, Kentucky Gas Transmission Corporation, and The 
Manufacturers Light and Heat Company be and the same 
hereby are disallowed, and held for naught insofar as 
such sheets pertain to the aforesaid PR schedules. 


(2891) 


Atlantic Seaboard Corporation, Home Gas Company, 
Kentucky Gas Transmission Corporation, and The Manu- 
facturers Light and Heat Company shall. forthwith file 
the required tariff sheets to their FPC tariffs which 
are necessary to carry out the effect of this order. 


Any charges that may have been collected under the 
aforesaid schedules relating to a minimum commodity 
charge shall be refunded as provided for in the sus- 
pension orders in these proceedings within 45 days 
from the date of issuance of this order, and the above 
named natural gas companies shall report ‘such refunds 
to the Commission when made. 


Alvin A. Kurtz 
Presiding Examiner 


[3011] 


‘Before Commissioners: Joseph C. Swidler, Chairman; Howard Morgan, 
L. J. O'Connor, Jr., Charles R. Ross, and 
Harold C. Woodward. 


Docket Nos. 


Atlantic Seaboard Corporation ) G-16401 
Home Gas Company ) G-16402 
Kentucky Gas Transmission Corporation ) G-16403 
Manufacturers Light and Heat Company ) G-16404 


OPINION AND ORDER PRESCRIBING 
TARIFF MODIFICATIONS 


(Issued November 27, 1962) 
OPINION NO. 368 


Swidler, Chairman: 

These proceedings arose through the filing of additional 
rate schedules for contract demand service (CDS) to partial 
requirement (PR) customers by Atlantic Seaboard Corporation, Home 
Gas Corporation, Kentucky Gas Transmission Corporation, and the 
Manufacturers Light and Heat Company, all of which are subsidiaries 
of the Columbia Gas System, Inc. The additional tariff filings 
were made on August 20, 1958, and were permitted to become 
effective subject to refund as of October 2, 1958. Prior to the 
filing of these tariffs, designated as CDS-PR Schedules, service 


was rendered by the Columbia Companies pursuant to rate schedules 


designated as CDS. These new filings would restrict the avail- 


ability of the CDS schedules to those customers purchasing their 
entire requirements from the Columbia Companies. The CDS-PR 
schedules would apply to those customers securing a part of their 


requirements from other suppliers and would include certain 


(3011-3012) 


minimum requirement purchases by such customers which are not 


required of the full requirements customers purchasing under the 
cps schedule. The proposed tariff amendments contain no change 
in the monthly demand and commodity charges that are now appli- 
cable subject to refund under the CDS tariff schedules of each 
of the respondents. 

Hearings were held on these filings between March 28, 1961 
and May 5, 1961, and the examiner's initial decision was issued 
on July 3, 1962. The 

[3012] 
examiner found that the Columbia companies had ok shown the 
proposed rate schedules to be just and reasonable and that any 
protection against competing suppliers to which they were 
entitled could be determined in a certificate proceedings on 
the competing supplier. Exceptions to the examiner's decision 
were filed by the Columbia companies and the Commission staff. 

Based on all of the evidence of record, the briefs of all 
of the parties, the examiner's decision, and the exceptions 
thereto, we are of the opinion that the Columbia companies have 
shown that some protection through revised tariffs for partial 
requirements customers is necessary to prevent the: deterioration 
of Columbia's sales upon which its present rates are based, with 
a possible increase in its rates to its remaining customers, but 
that the Columbia companies did not make out a sufficient case 
to justify all of the tariff revisions proposed. 


Although certain intervenors raised a question as to the 
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legality of the revised tariff filings under the Mobile and 


Memphis decision ap no party to the proceedings denied that 


Columbia was entitled to some relief to protect its markets. The 
main difference between the parties was as to what provisions 
would provide adequate relief for Columbia. One party also 
suggested that Columbia could be given protection in certificate 
proceedings rather than through tariff revisions, the view adopted 
by the examiner. 

With regard to the Memphis and Mobile issue, the relevant 
provisions of the Columbia tariff are as follows: 

"Section 2. Rate Schedules: Gas delivered hereunder 

shall be paid for under the effective rate schedule 

of seller's FPC Gas tariff on 

File with the Federal Power Commission or any effective 

superseding rate schedules." 

(Italics added) 

[3013 ] 

The italicized words are the exact language which the 
Supreme Court in the Memphis case held to be adequate to give the 
seller the contractual right to file a unilateral rate change. 
The net effect of the proposed tariff changes herein is to pro- 
vide an alternative superseding rate schedule to the previously 
effective tariff on file with the Commission. It is apparently 


the form of the filing as separate rate schedules which has 


given rise to the Mobile-Memphis question. While it is undoubted- 


A ED 


Mobile Gas Service Corp. 
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ly true that the CDS-PR customers of Columbia will have to enter 


into new service agreements under the new rate schedules, the 
schedules themselves are covered by the phrase "or any effective 
superseding rate schedule", and there was no need to obtain the 
consent of the customers to file these tariff changes. 

The argument that the Columbia companies ene ae ample 
protection through proper conditions in certificate proceedings 
involving competing suppliers does not commend itself to the 
Commission. In the first place we do not believe it would be in 
the public interest to complicate and prolong certificate pro- 
ceedings by superimposing a complete Columbia system rate case 
each time a new supply is proposed for one of Columbia's custo- 
mers by another supplier. 

As noted by our staff and Columbia, a proper revision in 
Columbia's tariff would provide uniform, non-discriminatory pro- 
tection to Columbia and would avoid leaving Columbia's protec- 
tion, which the examiner and all parties conceded it should have, 
to a succession of agreements between Columbia partial require- 
ments customers and various competing suppliers. 

An illustration of the difficulty in granting proper pro- 
tection through certificate proceedings was our Gertification of 
a competing pipeline to sell gas to Orange and Rockland Utili- 
ties, Inc. and Central Hudson Gas & Electric Company, both of 
which formerly received all of their requirements from Home Gas 
Company, a Columbia subsidiary. The Commission prder attempted 


to protect Home from the loss of its base load by the establish- 
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ment of a volumetric limit on the competing supplier. However, 
during the summer months Home lost its entire sales to Central 
Hudson and practically all of its sales in the ezstern distribu- 
tion area of Rockland. 

[3014] 

The present filings reflect this difficulty in that a special 
schedule has been filed for Home's sales to Central Hudson and 
Rockland which purports to be brought about and forced upon Colum- 
bia by the situation which exists as a result of our certifica- 
ting a competing supplier without providing adequate safeguards. 

In holding that the Columbia companies are entitled to some 
protection of their markets through the tariff provisions of 
their rate schedules we point out that our main aim is to protect 
the many customers dependent upon the Columbia companies from 
being required to pay the higher rates which may result from the 
deterioration of some of Columbia's markets. 

We point out'also that the vulnerability of Columbia to compe- 
tition stems in large part from its past policy of sharing with its 


customers the risks of declining business. The demand rates charged 


by Columbia reflect Columbia's willingness to share the risk of 


unavoidable sales losses with its customer companies. The absence 
of a minimum load factor in the Columbia tariffs meant that no 
customer would be penalized for unavoidable loss of sales volumes 
in any particular period. Columbia's competitors have a much 
higher demand charge, with minimum bill provisions requiring from 


65% to 75% load factor. If the competitors have lower commodity 
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rates it is obvious that Columbia customers having’ an alternate 
source of supply will tend to give all of the high load factor 
business to the alternate source in order to take advantage of 

the low commodity rates but will still be able to take advantage 
of Columbia's low demand rates, and at peak periods obtain, in 
effect, peaking service from Columbia at relatively low rates. 

It is not hard to conceive that the end result might be that 

the customers of Columbia would without access to alternate 
suppliers end up supporting peaking service for Columbia's partial 


requirements customers at rates never intended for such service. 


It is noteworthy that none of the customers of Columbia sug- 
gested that Columbia could me made whole and remain competitive 
by substantial increases in its demand rates Seesnpanaed by de- 
creases in its commodity rates to a level competitive with those 


of the alternate suppliers. Such a change would work an extreme 


hardship 
[3015] 
on Columbia's full-requirements customers and would appear to have 


few if any advantages for the partial requirements customers, The 


problem, therefore, which faced Columbia when it made this filing, 
and which now is before us for decision initially,, is what pro- 
visions should be included in partial requirements schedules to 
assure adequate protection for Columbia and its customers with- 
out depriving those customers which have an aiternate source of 
supply of the necessary flexibility to operate as efficiently as 
possible and obtain their gas from the most scanomic sources un- 


der given conditions. 


The proposed tariff changes by Columbia provide for the 
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following differences between the CDS schedules and the CDS-PR 
schedules. While the CDS schedule contains a minimum monthly bill 
consisting only of the demand charge for the month, the CDS-PR 
schedule (applicable to customers obtaining gas from "other 
sources" as defined in the tariff) provides for a minimum month- 
ly bill consisting of a minimum monthly commodity charge in 
addition to the monthly demand charge and a minimum annual bill 
consisting of the sum of the monthly demand charges plus a mini- 
mum annual commodity charge. The proposed minimum monthly commod- 
ity charge is the product of the minimum monthly volume and the 
average commodity rate in effect in the current billing month. 

The minimum monthly volume for each billing month is determined 
by multiplying the number of days’ use of the Buyer's contract 
demand in the Buyer's Base Month, as defined in the tariff, by 
the Buyer's contract demand in the current billing month, This 
number of days' use of contract demand in the Base Month is the 


quotient obtained by dividing the actual volumes purchased by 


Buyer in the Base Month by the Buyer's contract demand actually 


in effect during the Base Month, to the nearest tenth of a day. 
The tariff defines the Base Month as the billing month during 
Buyer's Base Period in which Buyer obtained the lowest volume 
of gas from Seller. The Base Period is defined as the period 
of 24 billing months immediately preceding the date on which 
Buyer commences purchasing gas from Other Sources or the effec- 
tive date of the CDS-PR Schedule, whichever is later. 


The proposed minimum annual commodity charge in the CDS-PR 
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schedule is the product of the minimum annual volume for the bill- 
ing 

[3016] 
year and the average commodity rate for the current billing year. 
The minimum annual volume for each billing year is determined by 
multiplying the number of days’ use of Buyer's average contract 
demand in the Base Period by Buyer's average contract demand in 
the current billing year. Said number of days' use is the aver- 
age annual volume taken in the Base Period divided by the average 


contract demand in the Base Period, to the nearest tenth of a 


day. It is provided that the minimum monthly volume shall be no 


more than 12 days nor less than 5 days oy, use of Buyer's average 
contract demand in the billing month and the minimum annual vol- 
ume shall not exceed 237 days' use of average contract demand in 
the billing year. The CDS-PR schedule provides for the execution 
of a Service Agreement between the Buyer and Seller, in which 
shall be specified the number of days' use of contract demand 
during the Base Month and Base Period. 

Columbia further proposes to eliminate the "due diligence" 
provision of the CDS Schedule from the CDS-PR Schedule. That 
section provides that the Columbia company shall use due dili- 
gence to obtain additional volumes of gas for a customer in those 
cases where a customer has requested an additional supply of gas 


which is not available. Columbia does not believe it owes that 


LL 

2/ Columbia moved that the 5-day minimum be deleted to conform 

= to the testimony at the hearing and such motion should be 
granted and the tariff so revised. 
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obligation to a partial requirements customer. 

Portions of Home's CDS-PR Tariff differ from the tariffs of 
the other Respondents. In addition to the provision for a 237 
day maximum number of days' usage of contract demand for the PR 
customer's minimum annual volume, Home's tariff provides for a 
maximum number of days' use of contract demand of 146 for the 
gas purchases of Home's customers Orange and Rockland and Central 
Hudson from Other Sources as of August 15, 1958. This provision 
is limited to purchases made by those two customers pursuant to 
authorization of the Federal Power Commission in Docket Nos. 
G-2331 and G2419. The 146 figure was the result of negotiations 
between Home and those customers. 

It is to be noted that the proposed tariff changes by 
Columbia would result in substantial payments for gas 

[3017] 

not taken by its customers, even if the customer's failure to 
take such gas was caused by means beyond its control and not 
simply because it was taking gas from an alternate supplier. 

The staff proposed that the Columbia companies be pro- 
tected only to the extent that a Buyer's monthly minimum volume 


for billing purposes be computed at not less than 90% of the 


monthly volume purchased by that same Buyer in the corresponding 


month of the preceding year. The staff's approach envisioned 
its minimum commodity provision solely as a volumetric protective 
device which would enable the Columbia companies to retain not 


less than 90% of its sales volume. 
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As further protection for both Columbia companies and Buyer, 
the staff would have the minimum volumes re-determined in case of 
a 10% change (increase or decrease) in the Buyer's sale of gas for 
industrial purposes, or because of a change in the Buyer’ s con- 
tract demand. 

To the extent that a Buyer was required to pay a minimum 
charge for gas not taken, the staff would permit the Buyer an 
opportunity to "make-up", by scheduling the delivery of such gas 
during the 12 months succeeding the billing month. 

The staff's proposal, while concurring with Columbia's pro- 
posal with respect to elimination of the unilateral reduction by 
a PR customer of its contract demand, would modify pertain pro- 
visions of Columbia's CDS-PR rate schedule and related tariff 
provisions. The staff advocated retention of the "due diligence" 
clause, deletion from the exemptions of the definition of "Other 
Sources" of purchases from Columbia affiliates and the deletion 
of the provision exempting boiler fuel purchases from other 
suppliers only after the Buyer has taken the minimum amount of 


boiler fuel gas permitted under Columbia's tariff. 


A further proposal was made jointly by certain of the 


intervenors. 37 This proposal was also generally. 

{3018} 
supported by the Pennsylvania Public Utilities Commission. The 
joint proposal would adopt the basic concept of the Columbia com- 
SSS 
27 Baltimore Gas and Electric Company, Commonwealth Natural Gas 


Company, United Gas Improvement Company and Washington Gas 
Light Company. 
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panies with the following modifications: The minimum monthly and 
annual commodity charges would be computed on the basis of 80% 
rather than 100% of the number of days’ use of the Buyer's con- 
tract demand in the Base Month and Base Period, respectively. It 
is the contention of the Joint Parties that this aspect of the 
proposal affords them the required flexibility due to factors over 
which they have no control, namely, weather, economic or operating 
conditions. The joint parties proposal also would provide for a 
decrease of 5% or more in the minimum volumes in the event the 
Buyer experiences a reduction of 5% or more in its industrial 
sales; the purchase of boiler fuel beyond Columbia's tariff limi- 
tation of 2000 Mcf to permit Buyer to purchase sufficient volumes 
of gas in order to avoid a minimum bill; retention of the right of 
a unilateral reduction in contract demand by Buyer if such reduc- 
tion is not made in order to permit Buyer to take gas from other 
suppliers; deletion ofthe provision exempting boiler fuel pur- 
chases from other suppliers from the definition of "Other 
Sources" only after buyer has taken the maximum amount of boiler 
fuel gas permitted under Columbia's tariff; and adoption of a 
provision allowing either party to require that the term of the new 
service agreement shall be the same as the unexpired portion of 
the term contained in the supersed service agreement. 


As we have noted, any proposal adopted by us should contain 


a minimum commodity provision sufficiently flexible so as to be 
A 


unduly burdensome to the buyer for failure to take the necessary 


volumes of gas for reasons beyond his control, and yet not so 
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elastic as to deny protection to Columbia and its full require- 
ments customers. In this connection we note that the proposals 
of Columbia and the staff appear to represent the two extremes. 
Each in its own way is equally inflexible. Columbia's proposal 
is geared to the lowest load factor experienced by the buyer in 
the 24 months preceding the supply of gas from another supplier, 
but that load factor, once determined, remains fixed and un- 
changed for the term of the service agreement. Thus, any subse- 
quent deterioration in the buyer's load factor due to weather, 
economic or operation conditions beyond its control can conceiv—- 
ably result in severe penalties. 

[3019] 

Staff's proposal is likewise inflexible within the limited 
protection it provides. Even if it is true that Columbia would 
be protected by the retention of 90% of existing sales volumes, 
it might not be afforded an opportunity to participate in buyer's 
growth and sales. 

The joint proposal appears, with some modifications, to pro- 
vide a reasonable solution between the two extreme positions 


taken by our staff and Columbia. 


It would provide for the calculation of minimum commodity 


charges on the basis of 80%, rather than Columbia's 100%, of the 
number of days use of contract demand during the Base Month and 
Base Period. This 80% figure should not result in:undue penal- 
ties due to variations in temperatures, changes in heating satur- 


ation, economic conditions, scientific developments and the like. 


200 


(3019-3020) 

This approach will, however, afford Columbia some degree of the 
protection it seeks by gearing the sales volumes to the contract 
demand. 

With respect to the related CDS-PR tariff provisions, fair- 
ness dictates adoption of a proposal similar to staff's for a 
redetermination of days use in base month and base period in the 
event of a 10% increase or decrease in Buyer's sales of gas for 
industrial purposes. In this manner, the PR customers would be 
protected against substantial loss of industrial sales, yet 
Columbia would have an opportunity to share in industrial sales 
increases. In keeping with this approach, PR customers should 


be divested of the right unilaterally to reduce the contract 


demand. *] The obligation on Columbia to render "due dili- 


gence" to secure additional gas supply 

[3020] 
should be retained with modifications. Failure to retain this 
provision in some part would unjustly discriminate against PR 
customers. However, the needs of the PR customers should be con- 
sidered by Columbia in connection with each of its expansion pro- 
grams and only insofar as additional service would be economic 


after meeting all the needs of full requirements customers. 


The provision under the CDS schedule is that the contract 
demand currently in effect may not be decreased in any 12 
months period by more than 5% of the greatest contract de- 
mand previously at any time in effect and the aggregate 
amount of all such decreases may not reduce the contract 
demand to less than 90% of said greatest contract demand 
previously at any time in effect. By mutual agreement 
buyer and seller may reduce the contract demand to less 
than 90%. 
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As suggested by staff and the intervenors, there are certain 


inherent defects in Columbia's proposed definition of "Other 
Sources" which require modification. There should be deleted 
therefrom the exemption relating to an alternate supply of gas 
from a Columbia affiliate. To permit retention of this provision 
would be unduly discriminatory against those pupae wus purchase 
gas from a non-affiliate and are thus classified as PR, and give 
undue preference to the Buyer who, because of the accident of 
geography, purchases gas from two Columbia affiliates, could con- 
tinue to be classified as a CDS customer. In addition, we are, 

of course, aware that the rates of each of the Columbia affiliates 
is determined on the basis of its own costs, and there would be no 
netting effect where deterioration of one affiliate's load was 
made at the gain of another affiliate. 

The definition of Other Sources should also bei revised to 
delete the requirement that if gas is obtained by a Buyer from 
another supplier, to be used by Buyer exclusively as boiler fuel, 
Buyer must take the maximum boiler fuel volume (2000 Mcf) permit- 
ted under Columbia's CDS rate schedule. This provision appears to 
be inconsistent with the boiler fuel limitation in the CDS rate 
schedule which apparently is designed to limit and discourage the 
sales of boiler fuel gas. It is apparent that the intent of the 
boiler fuel limitation in Columbia's tariff was paecouiy to limit 
boiler fuel sales by distributor customers but also to permit gas 
to be placed in storage during valley periods. It is possible, 
though not supported in the record, that the situation has changed 


and that Columbia now has larger amounts of gas available for 
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boiler fuel during such valley period. However, it must also be 
noted that since Buyers in some instances can purchase boiler 
fuel gas from other suppliers, without also having a firm con- 
tract demand, there is no apparent reason for a portion of such 
requirements to be purchased from Columbia. The customer can 
thus take up to 2000 Mcf from Columbia if necessary to meet the 
minimum requirements, but he is not forced to do so if it would 
in effect be above and in addition to his minimum requirement. 


As to the 
[3021] 


joint proposal that customers be allowed to take more than 2000 


Mcf for boiler fuel, it appears that this would only serve to 
encourage excessive boiler fuel sales. The flexibility provided 
by the 2000 Mcf, allowed but not required, appears to meet the 
need for fairness ‘to both Columbia and its PR customers. 

With respect to the apparent preferential treatment proposed 
by Home to Orange and Rockland and Central Hudson, it is recog- 
nized that such special arrangements resulted from the particular 
circumstances surrounding these Buyers' gas purchase patterns. 
Nevertheless, it is appropriate to eliminate such preferential 
treatment. Otherwise the way is open for other special arrange- 
ments, thereby defeating one of the essential functions of and 
reasons for this tariff, which is uniformity of rates and service. 
Similarly we see no merit to the proposal of the Joint Parties that 
the term of the PR service agreement be limited to the unexpired 


portion of the term contained in the superseded service agreement. 
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Adoption of this proposal would restrict negotiation of the term 
of the new service agreement and such limitation might well lead 
to discrimination among the PR customers as the terms expired. 

Finally, we consider the problem raised by the Examiner at 
pp. 18-19, of his decision concerning the anti-competitive effects 
of a tariff which treats customers taking all their requirements 
from the seller differently from customers taking only a portion 
of their requirements. af The Examiner thought the proposed 
tariff unreasonable restrained customers from purchasing gas from 
other sources. Our modification of the differences between the 


CDS and CDS-PR schedules have materially reduced the restraining 


effect of those differences. Two other alternatives open to us 


might have met Columbia's needs and 

[3022] 
had still less anti-competitive effect: (1) we might have re- 
lieved the pressure on Columbia through future certification pro- 
ceedings; and (2) we might have compelled Columbia to adopt a 
rate design that shifts a greater burden on to companies having 
low load factors. We have already indicated why as believe these 
alternatives are not in the public interest. 

In making that determination, we have carefully weighed the 
anti-competitive effects of the tariff we put in effect by this 
ee 
2 The Examiner was concerned mainly with g 1 of the Sherman 

Act, 26 Stat. 209 (1890), as amended, 15 U.S.c. § 1 (1958) 

and & 3 of the Clayton Act, 38 Stat. 731 (1914), 15 U.S.C. 

$ 14 (1958). We have also considered $ 2(a) of the Robin- 


son Patman Act, 49 Stat. 1526 (1936), as amended 15 U.S.C. 
$ 13(a) (1958). 
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order. &) Noting that the purpose of the CDS-PR schedule is not 


to destroy competitors ey, but rather to insure adequate service at 
reasonable prices to all of Columbia's customers, including those 
lacking access to competing sources of gas we believe that the 
balance we have struck between the policies of the anti-trust 

laws and the needs of the Columbia System and its customers is 
appropriate in light of our continuing regulatory responsibility 
over the industry. 8} 

The Commission further finds: 

(1) Atlantic, Home, Kentucky Gas and Manufacturers and 
their present customers will be adequately protected by a re- 
vised tariff filing embodying the provisions as set forth and 
discussed above and the companies should be required to file a 
revised tariff embodying such provisions. 

(2) The above companies should be required to refund to 
their customers all amounts in excess of the amounts which would 
have been collected from their partial requirements customers com- 
puted under the tariff provisions set forth above rather than the 
tariff provisions ‘contained in the CDS-PR filings made in 1958. 

Such consideration is part of our responsibility under the 

Natural Gas Act. California v. FPC, 362 U.S. 482 (1962); 


City of Pittsburgh v. FC, 99 U.S. App. D.C. 113, 126, 237 
F.2d 741, (1956). 


Compare FMB v. Isbrandsten Co., 356 U.S. 481, 493, 496, 500 
(1957). ~See also Tampa Electric Co. v. Nashville Coal Co., 
365 U.S. 320, 334-35 (1961). 


Cf. FCC v. RCA Communications, Inc. 346 U.S. 86, 92-97 
T1953). Se 


(3023) 
[3023] 
The Commission orders: 

(A) Atlantic, Home, Kentucky Gas and Manufacturers shall with- 
in 30 days from the date this order is issued file revised rate 
schedules for sales under their CDS-PR tariffs consistent with 
this opinion and acceptable to the Commission, which reserves the 
right to reject unacceptable submittals and prescribe tariff 
sheets consistent with this opinion. 

(B) Within 45 days from the date this order is issued, At- 
lantic, Home, Kentucky Gas and Manufacturers, shall recompute in 


accordance with the revised tariffs herein ordered the charges to 


those customers who have been served under the existing CDS-PR 


tariffs for the time such tariffs have been applicable and shall 
refund to those customers with interest any amounts collected 
which would not have been collected under the revisions ordered 
herein, Such computations and evidence of such refunds shall be 
submitted to the Commission for acceptance within 15 days after 
such refunds have been completed. 


By the Commission. 


Joseph H. Gutride, 
Secretary 
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BEFORE THE 


FEDERAL POWER COMMISSION 


In the Matters of 
Atlantic Seaboard Corporation Docket No. G-16401 
Home Gas Company Docket No. G-16402 


Kentucky Gas Transmission Corp. Docket No. G-16403 
Manufacturers Light and Heat Co. Docket No. G-16404 


APPLICATION OF LYNCHBURG GAS COMPANY 
FOR REHEARING AND RECONSIDERATION 

Pursuant to Section 19(a) of the Natural Gas Act and Section 1.34 
of the Commission's Rules of Practice and Procedure, Lynchburg Gas 
Company hereby applies for rehearing and reconsideration of Opinion No. 
368, issued November 27, 1962 in this proceeding. Lynchburg requests 
that, upon reconsideration, the Federal Power Commission vacate Opinion 
No. 368 and enter a revised opinion and order rejecting the CDS-PR tariffs 
and directing refunds with interest of all amounts collected under such 
tariffs which are in excess of the amounts that would have been collected 


under the corresponding CDS tariffs. 


Summary of Position 


Opinion 368 is premised ona major misconception of the scope 
of the Commission's power, for it proceeds on the assumption that the 
Commission has power to protect a natural gas pipeline from competi- 


tion. Not only is no such power explicitly given to the Federal Power 


Commission by the Natural Gas Act, but the Act when read as a whole 
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makes clear that such power would be contrary to the statutory intent 
and design. Furthermore, an assumption of this nature is squarely in 
conflict with the antitrust laws, which must be considered by the Com- 
mission in exercising its functions. | 

Starting from this major and legally erroneous view of its powers, 
the Commission has proceeded to other equally erroneous positions. In 
seeking to protect pipelines from competition, the Commission has attempted 
to set aside the contracts between the applicants and their distributing company 
customers, in patent violation of United Gas Pipe Line Co. ve Mobile Gas 
Service Corp., 350 U.S. 332 (1956), and it has made a mockery of its own 
filed-tariff, service-agreement form of regulation by srsee cetiee a 
service agreement in such a way that it affords protection oily to the 
regulated natural gas company and becomes a snare for the distributing 
company purchaser. 

Finally, in arriving at these major legal errors, the Commission 


has committed two subsidiary errors, one of fact and one of law, In 


twice stating (Opinion, pp. 2, 3) that all parties were agreed that Colum- 


bia was entitled to have its markets protected, the Commission has 
unaccountably ignored the position taken by Lynchburg Gas Company 
throughout these proceedings. We have consistently stated that, 
under the Natural Gas Act, Columbia is entitled to no protection 
from competition for existing or future markets. Although we have, 
with equal consistency, added that "assuming arguendo" ane contrary 


to our position that the Commission should decide to protect Columbia 
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from competition, certain alternatives would be less harmful than others, 
we deny that this alternative position can, even under the most imaginative 
reading, be equated to agreement that Columbia is legally entitled to pro- 
tection. 

A second error--which seems to be partly an error of fact, but 
more an error of law or policy--is found in the statement (Opinion, p. 4) 
that the somewhat lower (when compared with other pipelines) "demand 
rates charged by Columbia reflect Columbia's willingness to share the 
risk of unavoidable sales losses with its customer companies." It had 
certainly been Lynchburg's understanding prior to the issuance of Opinion 
368 that the allocation of costs between demand and commodity on the 


Columbia system, and presumably on other pipelines, was designed by 


the Commission to reflect the relative charges associated with capacity 


and volume of sales, respectively, and was not intended to reflect the 
willingness of Columbia (or any other pipeline) to share the risk of sales 


losses with its customer companies. 


Grounds Relied Upon 


I, The Federal Power Commission Has No Power to Protect Natural 
Gas Companies from Competition. 


A. The Natural Gas Act Gives the Federal Power Commission 
No Power to Protect Natural Gas Companies from Compe- 
tition for Existing Markets. 
A reading of Opinion 368 suggests that the Commission has ignored 
the meaning, nature, and provisions of the Act under which it operates and 


that it has, instead, sought to operate under some generalized theory of 


utility law. It is significant that not once in its entire Opinion does the 
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Commission refer to any statutory provision which would justify its 
action in protecting the Columbia companies from competition.* But the 
provisions which must govern in a rate proceeding such as this are readily 
identifiable--they are Sections 4 and 5. And if elucidation of those pro- 
visions is necessary, the Commission may refer to the Federal Trade 
Commission reports made pursuant to Senate Resolution 83, 70th Cong., 
lst Sess. ,** or it may look to other provisions of the Act (e. ge, Section 
7(g))- 

Instead of turning to such aids, however, the Commission pro- 
ceeded as though it were operating under a regulatory statute of a type 
commonly found at the state or local level which, by granting an exclusive 
franchise to the regulated company, creates a legal monopoly, with the 


resultant monopoly benefits being passed on to the consumer in the form 


of lower rates. Under such a statute, protecting the regulated company 


against competition might well be proper. Or perhaps the Commission 
thought its responsibilities, like those of some regulatory agencies, 
extended to the "promotion, encouragement, and development" of the 
industry which it regulates. Such responsibilities are indeed conferred 
by some regulatory statutes--see, for example, Section 102(2) of the 
Federal Aviation Act of 1958, 15 U.S.C. § 1302(f)--but the Natural 


Gas Act is not one of them. 


a 
* On cross-examination the staff witness testified that he knew of no pro- 
vision of the Natural Gas Act which empowers the Commission to protect 

a natural gas pipeline against loss of business to other pipelines (Tr. 1249). 
*xGee especially FTC Investigation of Utility Corporations, Vol. 84-A, 


p. 615 et seq. 
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In any event, it is perfectly clear, and the courts have expressly 
held, that 
" .., . nothing in the Natural Gas Act suggests that Congress 
thought monopoly better than competition or one source of 
supply better than two, or intended for any reason to give an 
existing supplier of natural gas for distribution in a particu- 


lar community the privilege of furnishing an increased supply. 
No such privilege can be reconciled with the general mandate 


in § 7(e) of the Natural Gas Act... . Any such privilege is 

specifically negatived by § 7g)... -" Panhandle Eastern 

Pipeline Co. v. F.P.C., 169 F.2d 881 at 884 (D.C. Cir. 

1948), cert, denied, 335 U.S. 854.* (Emphasis added. ) 

Under the Gas Act, the sole question which the Commission should 
ask in determining which of two competing pipelines should be authorized 
to serve a given market is which proposal will provide the greatest benefit 
to the consumers in the area proposed to be served--not which pipeline 
needs greater protection against the inroads of competition from other 
pipelines. This, of course, is the same basic question which the Com- 
mission must ask not only under the certificate sections of the Act but 
under the rate sections as well. 

Manifestly, it was the purpose of the Natural Gas Act to protect 
consumers from exploitation at the hands of the natural gas companies. 

It was no part of the Act's purpose to protect natural gas companies from 
either the intelligent business decisions of its customers or the effects 


of competition from its lower-priced competitors. Nor can the present 


case be wrapped in the cloak of consumer protection by the observation 


———————— 


* Cited with approval, Home Gas Company v. F.P.C., 231 F.2d 253 at 
257(D.C. Cir. 1956), cert. denied, 352 U.S. 831; accord Kentucky 


Natural Gas Corp. v. F.P.C., 159 F.2d 215 at 218 (6th Cir. 1947). 
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that although PR rates will admittedly injure some consumers, it will 
benefit others by benefiting the pipeline. This kind of a trickle-down theory 
is inconsistent with the terms and intent of the Act and, if carried to its 
logical conclusion, would justify virtually any anti-consumer action by 
the Commission. 

Furthermore, the Commission almost eight years ago rejected 


Columbia's plea for price-prutection: 


"Home contends that an order of this Commission 
directing Tennessee to serve Rockland and Central Hudson 
'will be tantamount to establishing a precedent that companies 
holding certificates of public convenience and necessity are 
granted no protection at all from competition, since a lower 
rate in and of itself would be a sufficient reason to permit a 
Buyer company to switch from its present supplier to a new 
supplier.''' Tennessee Gas Transmission, 14 FPC 544 at 
544-545 (1955), aff'd sub nom, Home Gas Co. v. F.P.C., supra. 


Despite Home's wholly accurate description of the precedent which would 
be set, the Commission did direct Tennessee to serve Rockland and 
Central Hudson. 
B. The Natural Gas Act Gives the Federal Power Commission 
No Power to Protect Natural Gas Companies from Compe- 


tition for Future Markets. 


We assume that the Commission's decision to protect the Columbia 


companies from competition, and particularly from price competition, 


stems largely from a desire to protect Columbia's existing pipeline in- 
vestment and, thereby, to guarantee and justify past Comicon orders 
which authorized the construction of existing facilities. We have shown 
above that the Commission lacks such power generally and we shall show 


below that even if the Commission had the power, there arecimore 
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appropriate ways of protecting this investment. We hasten to add here, 


however, that the issuance of a certificate is no guarantee, and cannot 
legally be interpreted as a guarantee, to the regulated company that the 
facilities constructed pursuant thereto will always be profitable, come 
what may. If regulation is to function in accord with Congressional intent, 
the Commission must confine its role to that of approving pipeline appli- 
cations which qualify under Section 7; the Commission may not act as 
guarantor of the pipeline securities which are sold to finance the con- 
struction. 

But even if the Commission had the power, which we deny, to 
guarantee existing investment, this would be no reason for it to do what 
it has done here--to attempt to guarantee a pipeline the "opportunity to 
participate in [its cugtomers'] growth and sales" (Opinion, p. 9). 

The Commission thus purports to give Columbia an inside and preferen- 
tial track in competing for the growth of its customers! markets. But 

no reason is suggested, and we submit none can be, why Columbia 

should not compete for that market on the basis of price and other 
factors. If Columbia's rates are higher than those of every other pipe- 
line with which it competes, the public interest is not served by depriving 
Columbia's customers (and their consumers) of the right to choose lower- 


priced alternatives for growth. Kentucky Natural Gas Corp. v. F.P.C., 


159 F.2d 215 (6th Cir. 1947). 
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C. The Antitrust Laws Prohibit the Commission from 
Protecting Natural Gas Companies from Competition. 


We have shown in the preceding sections that there is nothing 
in the Gas Act which justifies the Commission's action here and that, 
indeed, the Commission's action flies in the face ot the regulatory 
scheme established by the Act. In this section, we shall show that 
Opinion 368 is contrary to the spirit and the letter of the antitrust 
laws. 

First, it is well settled that the FPC must give consideration 
to antitrust factors in carrying out its functions under the Gas Act. 

City of Pittsburgh v. F.P.C., 237 F.2d 741 at 754 (D.C. Cir. 1956). 
Second, it is clear that natural gas companies are not immune from the 
antitrust statutes and that their conduct may place them in violation of 
those statutes even where the FPC has purported to approve such conduct. 
California v. F.P.C., 369 U.S. 482 (1962). 

The Commission appears tacitly to concede that its action here 
may run afoul of the antitrust laws. The Commission states, however 
(Opinion, p. 12), that its decision has struck the appropriate "balance 
. . . between the policies of the anti-trust laws and the needs of the 
Columbia System and its customers", The only case which the FPC 
cites in support of its power to "balance'' (which, in this context, means 
to "override") the antitrust laws is F.C.C. v. RCA Communications, 


Inc., 346 U.S. 86 (1953). Not only is this case inapposite, but it was 


the very case which the FPC unsuccessfully relied on in the ‘recent 


[3063] 
El Paso merger case, California v. F.P.C., supra, Brief for FPC, 
pp. 40-41. 

The conflicts between Opinion 368 and the antitrust laws are 
manifold. Specifically, the contract provisions recommended by the 
Commission restrain Columbia's customers from purchasing from other 
pipelines, in violation of Section 1 of the Sherman Act; they limit the 
availability of the CDS schedules to those purchases who agree not to 
buy gas from Columbia's competitors, thereby substantially lessening 
competition and tending to create a monopoly, in violation of Section 3 of 
the Clayton Act; and, in subjecting the PR customers to penalty provisions 
that are not applicable to the all-requirements customers, they discrimi- 
nate against the PR customers without regard to differences in costs, 
thereby substantially lessening competition and tending to create a 
monopoly, in violation of Section 1 of the Robinson-Patman Act. 

Il. The FPC Has No Power to Impose a PR Schedule upon Unwilling 
Purchasers. 


A. The FPC's Action Constitutes an Excess of Jurisdiction 
under the Mobile Doctrine. 


In United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 


U.S. 332 (1956), the Supreme Court made perfectly clear that the Com- 
mission does not possess plenary power to prescribe the terms and con- 
ditions under which gas shall be sold in interstate commerce. Rather, the 
Court held, the Commission's power is to review existing contractual ar- 
rangements and to set aside those which may be violative of the Natural 


Gas Act. 
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In this case, Lynchburg has a valid and binding service agree- 
ment with Atlantic Seaboard Corporation calling for service ender the 
CDS rate schedule. By Opinion 368, and over Lynchburg's objection, 
the FPC has purported to set aside Lynchburg's existing service agree- 
ment and has directed Lynchburg to enter into a new and more onerous 
contract with Atlantic Seaboard under which Lynchburg and its customers 
would be subjected to the penalties of the PR rate. 

Before the Commission can set aside existing contracts, however, 
it must find that they are discriminatory or preferential, or that they 
call for a rate so low as to adversely affect the public interest. Pacific 
Gas & Electric Co., 18 FPC 15 (1957), aff'd, Pacific Gas & Electric Co. 
v. F.P.C., 267 F.2d 165 (D.C. Cir. 1959). No such findings have been 
made here, nor could they be on the basis of the record in this case. 
Indeed, the record reveals, and the examiner found, that the former 
CDS tariff and CDS service agreements for all customers constitute 
a non-preferential, non-discriminatory system, and that denying the 


CDS schedule to those customers who obtain gas from an alternative 


source and subjecting them to the penalties of the PR schedule would 


be unduly discriminatory against them and unduly preferential in favor 
of the customers still eligible for CDS service. 

Moreover, the Commission simply lacks power to require 
Lynchburg, a wholly intrastate distributing company, to enter into 
contracts against its will. Lynchburg has a contract éalling: for service 


under the CDS schedule; Lynchburg considers such contract to be valid 


[3065] 
and binding. 

The interpretation which the Commission has given here to 
Lynchburg's service agreement is illegal and contrary to public policy. 
Lynchburg admits that its contract is a "Memphis-type'' under which it 
has agreed to pay the rate contained in Seaboard's CDS-1 rate schedule, 
It admits that Seaboard is entitled to file for rate increases under Section 
4 to cure any revenue deficiency, and to obtain from the Commission rates 
which will provide a reasonable return and which are non-discriminatory 
as between Lynchburg and other customers similarly situated. 

But Lynchburg most emphatically denies that either the Commis- 
sion or Seaboard, working singly or in tandem, have the power, without 
Lynchburg's consent, to remove Lynchburg from the CDS-1 schedule 
and to impose on it a special penalty merely because Lynchburg, acting 
in the public interest by obtaining its additional needs from a lower-priced 
source, has refused to remain tied exclusively to Atlantic Seaboard. 

The Commission's attempts here represent an unwarranted invasion of 
wholly intrastate matters confided to the local companies and the state 


commissions. 


If Seaboard's existing CDS tariff were preferential as applied 


to Lynchburg and discriminatory as against Seaboard's other customers, 


then we concede that the Commission would have power to remove the 
discrimination. But no such preference has been alleged, much less 


proven, and the Commission has not found that any such preference 
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exists. Actually, most of the other customers of Columbia purchasing 
under CDS schedules had the same o,portunity as Lynchburg to pur- 
chase gas from alternative lower-priced sources; see examiner's deci- 
sion, p. 12. 

In any event, the interpretation which the Commission's Opinion 
gives to Lynchburg's service agreement is such as to make a service 
agreement an illusory contract. Mobile held that the contracts between 
a pipeline and its customers are valid and enforceable. Memphis" held 
that in the proper situation the rate to be paid under the contract could 
be left open and filled in by reference to the currently effective rate. 
The Commission's Opinion 368 would hold that all terms and conditions 
of the contract can be set aside by the Commission solely on the basis 


of a finding that new terms are necessary to protect’ the sélling pipe- 


line from competition, and that the distributor can be ordered to enter 


into a new service agreement under which it would be forced to take 
service under terms far more onerous than those contained in the rate 
schedule under which it originally agreed to take service. Precisely 
what value, then, is a service agreement to a distributing company? 
It should be pointed out that, by signing the service agreement, 
the distributor binds itself to purchase gas for a 20-year period, re- 
gardless of any change in economic conditions in the area it serves. 
The normal utility customer, including all of the distributor's resi- 


dential customers, operates under no such stricture--while he has 


* United Gas Pipe Line Co. v. Memphis Light, Gas and Water Div., 
358 U.S. 103 (1958). 
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an absolute right to receive service from the distributor, he can dis- 
continue service at any time, either to turn to an alternative fuel, or 

to leave the community if he so desires. Thus the 20-year requirement 
is not only of considerable benefit to the pipeline and considerable pro- 
tection to it, it is unique in utility-customer relationships. And what 
does the distributor receive in return? He does not receive a firm rate 
under Memphis. He would not, under Opinion 368, receive a right to 
service under the tariff for which he has contracted. The only thing 

he receives, in return for agreeing to be bound for 20 years, is the 
pipeline's agreement similarly to be bound for 20 years. But since the 
pipeline, like most utilities, may not in any event abandon service with- 
out Commission approval (and such approval under Section 7(b) would have 
to be based on a finding that "the present or future public convenience or 
necessity permit such abandonment"), it is apparent that the pipeline's 
agreement to serve constitutes merely an agreement to do that which it 
is already required to do by law. Thus Opinion 368 would convert 
service agreements into illusory contracts, voidable for lack of con- 
sideration. 


B. The FPC's Action Is Not Geared to the Evil Which It 
Supposes to Exist. 


It appears that the basis for the Commission's action here was 


(1) it believed Columbia would be injured if its customers purchased gas 
from alternative sources and (2) it believed a PR rate would prevent such 
injury. Even if the Commission had properly defined the substantive evil, 


its remedy is inappropriate. The maximum protection which a natural gas 
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company may be afforded under any theory would be protection of its 
existing facilities, not protection of its existing or potential markets. It 
should be pointed out that the currently effective 90% Se a provision 


in Columbia's demand rate affords considerable protection that facilities 


installed for a particular customer will in fact be used, and Lynchburg 


has suggested other provisions, such as a 50% take-or-pay provision 
in the commodity rate, that would assure compensatory use by all 
customers of existing facilities. In contrast, the PR rate--whether 
as originally proposed by Columbia or as now modified by the Com- 
mission--imposes a penalty on companies such as Lynchburg solely 
because they obtain a portion of their gas from a second supplier, 
and bears no relation to actual use of Columbia facilities.” 

C. The Federal Power Commission Erred in Failing to 

Reject Columbia's PR Filing and in Attempting to 
Apply Its Own PR Schedules Retroactively. 

The Commission's finding (Opinion, p. 3) that ''the CDS-PR 
customers of Columbia will have to enter into new service agreements 
under the new rate schedules" demonstrates clearly that the! PR filing 
in 1958 was in violation of the then-existing service agreements and that 
under Mobile, supra, should have been rejected. The same: finding would 
indicate that the PR schedules now proposed by the Commissicn in 


Opinion 368 also violate Mobile and cannot, therefore, be made effective, 


certainly not retroactively as proposed by the Commission. | 


* See pp. 10-11 of our initial brief to the examiner, set forth as 
Appendix A hereto, 
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Ill. The Evidence Does Not Support a Finding that Columbia's 
Sales Would Deteriorate Absent the PR Schedules. 


On page 2 of Opinion 368, the Commission states: 

"  . . we are of the opinion that the Columbia companies 
have shown that some protection through revised tariffs 

for partial requirements customers is necessary to pre- 
vent the deterioration of Columbia's sales upon which its 
present rates are based, with a possible increase in its 
rates to its remaining customers... ."' 

To the extent that the above-quoted language is intended as a 


finding that Columbia sales would deteriorate absent a PR rate, the 


record does not support such a finding, and in fact precludes it. See 


Lynchburg Gas Company v. F.P.C., 275 F. 2d 847 at 849 (3rd Cir. 


1960). 
IV. In Any Event, the Commission's Opinion Constitutes an Abuse 
of Discretion. 

Wholly aside from the Commission's lack of power to enter 
the order for which reconsideration is here sought, we are at a loss 
to understand why the Commission would want to enter such an order, 
Indeed, under the circumstances here, the entry of such an order con- 
stitutes an abuse of discretion. 

Although the Commission purports to be balancing conflicting 
equities, there is in this record no evidence ot the relationship between 
the injury which the consumers will sustain as the result of a protective 
PR tariff and the injury which the Columbia companies might sustain 


in the absence of such a tariff. The table showing the rates of Columbia 
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and its competitors (examiner's decision, p. 12) aocese woe that there 
is a differential,on the order of 5 to 8 cents per Mcef between the rates charged 
by the Columbia companies and these charged in the same areas by other 
pipelines. Thus, to the extent a distributing company meets its addi- 
tional needs by purchasing gas from one of Columbia's competitors, 
it will save approximately 5 to 8 cents per Mcf, On the other hand, there 
is no evidence, and in view of the manner in which Columbia's rates are 
fixed there could not be, that Columbia will earn 5 to 8 cents per Mcf over 
and above its cost of service (including a fair return) if it rather than its 
competitors were permitted to make these additional sales. Accordingly, 
there can be no showing that the dollar burden placed upon ultimate con- 
sumers purchasing under the PR rates would be offset by a corresponding 
dollar benefit to ultimate consumers purchasing under the CDS rates. 

In view of the primary aim of the Gas Act to assure consumers 


of the lowest reasonable rates, there would seem to be no real reason 


why the anticipated growth of customers now purchasing from Columbia 


should be met by using additional high-cost gas from Columbia rather 
than lower-cost gas from Columbia's competitors. The courts have 
held that, "as a matter of ethics and good business, " distributing 
companies such as Lynchburg are required to protect their consumers 
by keeping their own costs of purchased gas as low as possible. Public 


Service Commission v. F.P.C., 257 F. 2d 717 at 720 (3rd Cir. 1958), 


aff'd sub nom. Atlantic Refining Co. v- P.S.C., 360 U.S. 378 (1959). 
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The Commission's action here would seriously hamper the efforts of 
Columbia's customers to meet that requirement. 

Moreover, in purporting to balance conflicting equities, the 
Commission has failed to give consideration to its earlier decisions 
which held that ''a connection with a second supplier is a form of 
insurance against the possibility of interruption of service.'' Tennessee 


Gas Transmission, 14 FPC 544 at 545 (1955). 


WHEREFORE, Lynchburg Gas Company respectfully requests 
that the Federal Power Commission reconsider Opinion No. 368 in light 
of this application, and upon reconsideration vacate that opinion and enter 
a revised opinion and order rejecting the CDS-PR tariffs and directing 
refunds with interest of all amounts collected under such tariffs which 
are in excess of the amounts that would have been collected under the 
corresponding CDS tariffs. 

Respectfully submitted, 
LYNCHBURG GAS COMPANY 
Byres 
Michael E. Shea, President 
600 Main Street 
Lynchburg, Virginia 
Morton L. Simons 
902 Federal Bar Building 
Washington 6, D.C. 
Phebe E. Gordon 


120 West Maple 
Alexandria, Virginia Due Date: December 27, 1962 


[3072] 


APPENDIX 


In the Matters of 


) 
) 
) 


Atlantic Seaboard Corporation et al G-16401 et al 


INITIAL BRIEF OF INTERVENOR 
LYNCHBURG GAS COMPANY 


(Filed with Presiding Examiner July 10, 1961) 


The consultant retained by Lynchburg to advise them with regard 
to the PR rate testified that in his opinion Lynchburg might incur addi- 
tional costs to which they were not now subject by reason of purchasing 
gas from Transco (Tr. 868). He testified that Lynchburg's retail market 
could be reduced below its base load experience because of weather con- 
ditions or loss of industrial market to other fuels or due to business 
failure, all circumstances outside the control of Lynchburg (Tr. 868- 
869). He further testified that should 1959-60 be used as the base period 
for determining the minimum commodity charges under the PR rate, 
Lynchburg would have to pay at least an annual minimum commodity bill 
if for any reason purchases dropped to the 1956-58 levels (Ex. 21, Tr. 
881). The witness stated that in his opinion the purchase of gas from 
“Other Sources" in the case of Lynchburg would not cause deterioration 
in Seaboard's base load, but that annual takes from Seaboard would con- 
tinue to grow while the contract demand would remain at 7,000 Mcf per 
day (Exs. 22 and 23, Tr. 882-884). 


The penal aspects of the proposed PR rate were highlighted by the 
testimony of this witness where he pointed out that the base period upon 
which Lynchburg's minimum commodity bill would be calculated will 
necessarily cover the 24 months of 1959-61. During this period weather 
conditions were unusually severe, and in addition, Lynchburg was restricted 
to a 7,000 Mcf contract demand. Lynchburg's load factor increased sharply 
during this period and it was even forced to purchase penalty gas (Tr. 888). 
Due to this combination of circumstances, all beyond Lynchburg's control, 
Lynchburg must maintain the maximum required load factor throughout 
the term of its contract with Seaboard, regardless of probable mild weather 
conditions, or suffer the penalties imposed by the minimum commodity 
charges contained in the PR rate (Tr. 888). [Brief, pp. 10-11] 
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Before Commissioners: Joseph C. Swidler, Chairman; Howard Morgan, 


L. J. O'Connor, Jr., Charles R. Ross, and 
Harold C. Woodward 


Docket Nos. 


Atlantic Seaboard Corporation ) 

Home Gas Company ) G-16402 
Kentucky Gas Transmission Corporation ) G-16403 
Manufacturers Light and Heat Company ) G-16404 


ORDER MODIFYING OPINION AND 
DENYING APPLICATIONS FOR REHEARING 


(Issued January 25, 1963) 


Application for rehearing of our Opinion No. 368, issued on 
November 27, 1962, in the above proceedings, wherein we prescribed 
modifications of the CDS-PR tariffs filed by four affiliates of 
the Columbia System, Inc. ay were timely filed by the Columbia 
System affiliates (Columbia), Lynchburg Gas Company (Lynchburg), 
Orange and Rockland Utilities, Inc. (Rockland), and Central Hudson 
Gas and Electric Corp. (Hudson). 

Columbia, generally supported by Rockland and Hudson, re- 
quests that our opinion be modified to provide that the partial 
requirements customers be given an alternative of agreeing to a 
provision for minimum monthly and annual commodity charges based 
upon 100% of the respective days usage of contract demand during 
the base period, with no provision for redetermination as a re- 
sult of increases or decreases in buyer's industrial gas sales. 
This provision is the same as that originally proposed by Colum- 


bia and which was modified by us to provide for 80% of days use 
a 


yy Atlantic Seaboard Corporation, Home Gas Company, Kentucky 
Gas Transmission Corporation, Manufacturers Light and 
Heat Company. 295 
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of the contract demand with a redetermination to be based on a 
10% increase or decrease of industrial gas sales. ‘Columbia 
asserts that some customers might be handicapped by the redeter- 
mination provision but offers no support for this contention and 
we see no reason for modifying our findings on this point as set 
forth in Opinion No. 368. 

[3079] 

The applications have also pointed out that the computation 
of base period days use for Rockland and Hudson te crovided in 
our opinion might result in considerable inequities because of 
the change in the purchase patterns of Rockland and Hudson dur- 
ing the base period resulting from our certification of sales to 
them by Tennessee Gas Transmission Company and the agreements 
reached with Columbia following such certification. Noting that 
it is possible to have a base month in which thete were no sales 
at all for these two customers, it appears that this special cir- 
cumstance dictates that in the initial filing of the new service 
agreements Rockland and Hudson should include base period deter- 
minants consistent with their negotiations with Columbia follow- 
ing the certification of an alternate supply source. Such 
negotiated determinants will be subject to Commission acceptance, 
and any changes thereafter shall be pursuant to the terms of the 
tariff. 

Hudson also indicates that it has some difficulty with the 


term “industrial sales" and would ask us to define it more 


closely. None of the other Columbia customers or State com- 
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(3079-3080) 
missions who participated in this proceeding have indicated any 
difficulty understanding the meaning of industrial sales under 
this tariff. It would appear, therefore, that Hudson's request 
is for a more limited definition rather than an indication of 
any real difficulty in applying a concept of industrial sales 
to the tariff. Since the modification may cause confusion and 
appears to be unnecessary, we find that it should be denied. 

Lynchburg's application for rehearing generally renews its 
objections to the CDS-PR tariff and urges us to affirm the exami- 
ner's decision holding that Columbia can be adequately protected 
in certificate proceedings for competing suppliers. Lynchburg's 
objections are apparently based on a misinterpretation of our 
primary reason for prescribing the tariff modifications and 
approving the CDS-PR tariff as so modified. We made it clear in 
Opinion No. 368 that our compelling consideration in prescribing 
the CDS-PR tariff was to protect those customers of Columbia 
who, unlike Lynchburg, have no alternate source of supply and 
might in time be in the position of supporting capacity for that 
class of customers which does have access to other suppliers. 

[3080] 
Lynchburg has also renewed its contention that the necessity 


of filing a new service agreement violates the Supreme Court 


Memphis and Mobile decisions. Si With regard to Lynchburg, the 


facts indicate that Lynchburg clearly has agreed to file a new 


service agreement and no Memphis or Mobile question really exists. 


a nn ata 
2 United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
.>. ; Unite as Pipe Line Co. v. Memphis Light, Gas 
and Water Division, U. 
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(3080-3081) 
Lynchburg's present service agreement on file with the Commission 
is dated October 29, 1958. Sections 2 and 3 of that service 
agreement are as follows: 


Section 2. Rate Schedules. Gas delivered hereunder 
shall be paid for under the effective Rate Schedule CDS-1 
of Seller's FPC Gas Tariff on file with the Federal Power 
Commission or any effective superseding Rate Schedules. 


Section 3. General Terms and Conditions. This agree- 
ment in all respects Shall be subject to the applicable 
provisions of Rate Schedule CDS-1 of Seller's FPC Gas 
Tariff and of the pertinent General Terms and Conditions 
attached thereto filed with the Federal Power Commission 
which are by reference made a part hereof. 


Effective October 2, 1958, Section 16 of the General Terms and 


Conditions, which are incorporated into the service agreement, 
reads as follows: 
16. TRANSFERS BETWEEN RATE SCHEDULES 


(a) A Buyer taking service under Rate Schedule 
CDS-1 or CDS-2 who becomes disqualified for 
service thereunder by virtue of his obtain- 
ing gas from Other Sources, must execute a 
new and superseding service agreement for 
service under Seller's Rate Schedule 
CDS-PR-1 or CDS-PR-2 respectively with a 
Contract Demand not less than the Contract 
Demand in effect at the time under Rate 
Schedule CDS-1 or CDS-2, said new service 
agreement to become effective on the first 
day of the first full billing month of ser- 
vice under Rate Schedule CDS-PR-1 or 
CDS-PR-2. 


[3081 ] 
By incorporating the General Terms and Conditions into its ser- 
vice agreement Lynchburg expressly agreed to file a new service 
agreement in the event it became ineligible for service under the 


CDS tariff. 


(3081) 
We have also reviewed the remaining contentions in Lynchburg’s 
application and find no issues of fact or law which were not con- 
sidered by us in issuing Opinion No. 368 and adequately answered 


in the opinion, 


The Commission Orders: 


(A) Subject to acceptance by the Commission, the initial 
service agreement filing for sales to Hudson and Rockland under 
the CDS-PR rate schedules ordered by us should provide for base 
period determinants consistent with the negotiations between Col- 
umbia and Hudson and Rockland following certification of an 
additional source of supply to the latter companies. 

(B) Except insofar as they are granted above, the applica- 
tions for rehearing of our Opinion No. 368 are hereby denied. 


By the Commission. 


Gordon M. Grant, 
Acting Secretary 
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BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a proceeding to review an order issued by the 
Federal Power Commission on November 27, 1962, approv- 
ing, with modifications, the rate filings of four interstate 
natural-gas pipeline affiliates of the Columbia Gas System. 
These rate filings imposed additional charges on petitioner, 
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Lynchburg Gas Company, an intervener in the proceedings 
below (R. 2582, 2707, 2714, 2722; 2769, 2795-96). On Decem- 
ber 27, 1962, petitioner filed a timely application for re- 
hearing of the order complained of (R. 3055-72), which 
application was denied on January 25, 1963 (R. 3078-81). 
A petition for review was timely filed in this Court on 
March 22, 1963. 


This Court has jurisdiction to review the order of Novem- 
ber 27, 1962 by virtue of Section 19(b) of the Natural Gas 
Act, 52 Stat. 831, as amended, 15 U.S.C. §717r(b). 


STATEMENT OF THE CASE 


Background: The Columbia Gas System, Inc. is a 
billion-dollar-assets public utility holding company, which, 
through a host of wholly owned subsidiaries, supplies 
natural gas at both wholesale and retail in a seven-state 
area—Ohio, Pennsylvania, West Virginia, Kentucky, New 
York, Virginia, and Maryland—and in the District of 
Columbia. Columbia’s sources of supply are production 
and purchases from the Appalachian fields (accounting for 
approximately 15% of the total) ; purchases from the long- 
line transmission companies—principally Tennessee Gas 
Transmission Company and Texas Hastern Transmission 
Company—which transport gas purchased in the Texas 
and Louisiana Gulf Coast to the Appalachian area (57% 
of the total) ; and Columbia’s direct purchases in Louisiana 
(28% of the total). 


The Columbia affiliate serving the Maryland-Virginia- 
D.C. market at wholesale is Atlantic Seaboard Corporation, 
which obtains almost all of its gas from United Fuel 
(another Columbia pipeline) in Kentucky and West 
Virginia. Seaboard’s principal customers are Washington 
Gas Light Company (which serves Washington, D. C., and 
the surrounding areas of Maryland and Virginia), Balti- 
more Gas and Electric Company (which serves Baltimore 
and Annapolis and surrounding areas), and Common- 
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wealth Natural Gas Corporation (which serves Richmond, 
Petersburg, and the Norfolk-Newport News area of 
Virginia). In 1962, these three companies accounted for 
over 75% of Seaboard’s sales and revenues—143.7 million 
Mef? and $76.7 million, out of a total of 184.6 million Mef 
and $97.0 million. All three purchase their entire supply 
from Seaboard. Lynchburg Gas Company, the petitioner 
herein, is a smaller customer of Seaboard, serving ap- 
proximately 10,000 customers in the City of Lynchburg, 
Virginia, and the surrounding areas; in 1962 it accounted 
for slightly less than 1% of Seaboard’s sales—1.7 million 
Mef and $855,000. Lynchburg has been a customer of At- 
lantie Seaboard (and its predecessor) since 1947. Since 
1961, Lynchburg has also purchased a portion of its supply 
from Transcontinental Gas Pipe Line Corporation,” the 
only other pipeline supplier of the Maryland-Virginia-D.C. 
market. In 1962, Lynchburg’s purchases from Transco 
amounted to 382,688 Mef at a cost of $165,577—representing 
one-sixth of Lynchburg’s total supply. 


The Seaboard and Transco lines traverse Virginia and 
Maryland on a course in close proximity to each other. 
At Lynchburg, the two lines are approximately 40 miles 
apart—Seaboard 30 miles to the northwest and Transco 
10 miles to the southeast. From this point northward the 
two tend to converge, with the Transco line passing Rich- 
mond, Washington, and Baltimore slightly closer to those 
cities than the Seaboard line. Although the Transco line 
is thus more conveniently located to each of Seaboard’s 
major customers, and although Transco’s rates have con- 
sistently been lower than Seaboard’s, the latter completely 
dominates the Maryland-Virginia-D.C. market; of the ap- 


1An Mef is 1000 cubic feet; it is the standard unit of measurement for 
natural gas. 


2 Completed in 1951, the Transco line extends from the Texas Gulf Coast 
to New York City. Lynchburg’s service from Transco was authorized by the 
FPC, over Seaboard’s objection, in November 1960, Lynchburg Gas Co., 
24 FPC 955. 


4 


proximately 166 million Mef of gas imported in 1962, 160 
million was imported by Seaboard and only 6 million by 
Transco. 


Rate Structure: With one exception not relevant here, 
each of the Columbia Companies sells under a two-part 
filed rate, consisting of a demand charge and a commodity 
charge. The former is, in effect, a capacity charge, de- 
signed to reflect the cost to the pipeline of the facilities 
necessary to make the sale; it is billed on the basis of the 
maximum volume which the buyer has a right to take. 
The commodity charge, on the other hand, is designed to 
recover the pipeline’s variable costs, and is measured by 
volumes actually taken. If the buyer takes no gas at all, 
he must still pay the demand charge, which is thus a 
minimum bill. With a given demand charge, the larger the 
volumes purchased, the higher the total charge, but the 
lower the cost per unit, since the fixed demand charge is 
then spread over a greater number of units. Where the 


buyer purchases the full amount to which he is entitled 
each day during a billing period, he is said to have pur- 
chased at 100% load factor; where he purchases only half 
of his entitlement, his load factor is said to be 50%; and 
soon. The actual load factors of the various customers‘ on 
the Columbia System range generally between 40% and 
10%. 


Atlantic Seaboard’s rate for the Maryland-Virginia-D.C. 
area is $3.25 per Mef demand charge and 32.18¢ per Mcf 
commodity charge. The average unit cost per Mef will, of 
course, vary with load factor—at 100% load factor, the unit 


3 The two-part rate should not be confused with the dual rate discussed 
subsequently. Under a two-part rate, the charge applies equally to all cus- 
tomers; under a dual rate, different rates are charged different customers 
taking essentially the same service. 


4 Unless otherwise indicated, reference to Columbia’s customers excludes its 
subsidiaries. 
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cost is 42.9¢ per Mef, and at 50% it is 53.5¢ per Mef.® These 
are the wholesale rates at which the gas is sold to local gas 
distributing companies. The distributing companies in 
turn resell the gas to the ultimate residential, commercial, 
and industrial consumer at rates fixed by the several state 
utility commissions.® 


In addition to the demand and commodity charges de- 
scribed above, the Columbia Companies impose a ‘facility 
charge’’ where service is rendered through a supply lateral, 
rather than directly from a Columbia Company main line. 
Of the customers on the Columbia System, Lynchburg 
Gas pays the highest facility charge on either an absolute or 
unit basis—$120,083, or 7.2¢ per Mef.? 


The PR Filings: Prior to August 1958, the Columbia 
Companies—like most other pipelines—served their cus- 
tomers under Contract Demand Schedules (CDS) which 
made no distinction between customers purchasing their 
entire gas supply from Columbia and those purchasing a 


portion from another pipeline. In accordance with the gen- 
eral industry practice, each CDS customer was required 
to enter into a twenty-year contract with its supplying 
pipeline, although Columbia retained the right to file for 
such rate increases as it might wish. In addition, it was 


5 Since the demand charge is computed monthly, the formula for computing 
unit cost at varying load factors is: 
demand charge 100% 
commodity charge + ——————-—— x —————— 
days in month load factor 
6 Historically, of course, state commission regulation of gas distributing 
company sales antedated federal regulation of interstate sales. The latter 
became necessary when distributing companics switched their source of supply 
from local production or locally manufactured gas to interstate pipelines, whose 
rates the state commissions were powerless to regulate. 


7A second additional charge imposed by the Columbia Companies is the 
“‘Btu adjustment’’, under which the rate is increased for heat content 
(measured in terms of Btu per Mecf). As with the facility charge, accidents 
of geography cause the ‘‘Btu adjustment’’ charge to fall more heavily on 
Lynchburg than on most other customers, 
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Columbia’s practice to require a customer desiring addi- 
tional gas to enter into a new twenty-year contract for 
both the new and the old amounts. 


On August 20, 1958, four of the six Columbia pipelines 
having CDS tariffs filed PR schedules with the Federal 
Power Commission. These schedules divided what had 
formerly been the single class of Columbia’s customers 
into two classes: those customers taking their entire gas 
supply from Columbia, and those purchasing part of their 
requirements from another source. The former were to 
remain under the CDS schedules ; the latter would be trans- 
ferred to the new CDS-PR (Partial Requirements) sched- 
ules. Although the demand and commodity charges under 
the CDS and CDS-PR schedules were to be the same, the 
CDS-PR schedules contained special provisions for annual 
and monthly minimum charges not found in the CDS tariffs 
(or, so far as we know, in the tariff of any other interstate 
pipeline). Specifically, in addition to the minimum bill 
called for by the demand charge," the PR schedules would 
impose on the partial-requirements customers a charge 
computed by reference to the load factor at which the PR 
customer had actually taken gas during the two years 
preceding its acquisition of a second source of supply. 


On September 30, 1958, the Federal Power Commission, 
acting under Section 4(e) of the Natural Gas Act, 
suspended the operation of the PR schedules for one day 
(R. 2439-55).° The filing companies and the FPC docket 
numbers were: Atlantic Seaboard Corporation, G-16401 ; 
Home Gas Company, G-16402; Kentucky Gas Transmission 
Corporation, G-16403; and Manufacturers Light and Heat 
Company, G-16404. Thereafter, the PR schedules were 
made effective subject to refund. No further action on 


8 Plus, in Lynchburg’s case, the minimum Dill called for by the facility 
charge. 


9 Although the statute authorizes a five-month suspension period, the orders 
give no reason for the minimal suspension. 
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these filings was taken by the Commission until February 
23, 1961—almost two-and-a-half years later—when it sct 
the matter for hearing.’® 


The Hearings: Hearings on the PR filings began on 
March 28, 1961, and were held in three sessions, concluding 
on May 5, 1961. Although Columbia had alleged, in making 
the filing, that the PR schedules were designed to protect 
Columbia and its exclusive-contract customers from the 
increased costs which might result from loss of load to 
other pipelines, the filing was not supported by a single 
Columbia customer. Five of Columbia’s major customers 
—accounting, among them, for approximately 70% of the 
Columbia System’s wholesales to non-affiliates—and Lynch- 
burg—which accounts for 4% of 1% of such sales—par- 
ticipated actively in these proceedings in opposition to the 
PR filing. Although only Lynchburg, of this group, had a 
second source of supply, the five exclusive-contract cus- 
tomers opposed the filing out of their conviction that the 
PR tariff, if adopted, would preclude their acquisition in the 
future of an additional source of supply. Thus, the witness 
presented by Washington Gas Light testified (R. 146) that 
had Washington Gas been on a PR schedule during the 
period 1956-1960, its changing purchase pattern—dictated 
by its changing market requirements, and not by acquisition 
of a hypothetical second sourcee—would have subjected it 
to penalty payments of $7,373,000. 


The Lynchburg witness, a rate consultant and retired 
vice-president of Atlantic Seaboard, testified to the fol- 
lowing (R. 876-95) : In early 1959, Lynchburg had indicated 
to Seaboard that its peak-day requirements for the follow- 
ing winter would increase from 7,000 Mef to 8,000 Mef. 


10 This delay was unquestionably satisfactory to Columbia for the same 
reason it was not to its customers: So long as the validity of the PR schedules 
remained unresolved and tho schedules themselves remained in effect pend- 
ing the outcome of a hearing, no customer could plan intelligently regarding 
future sources of supply, and, since the 1958 filing, no Columbia customer 
except Lynchburg has, in fact, obtained a second source of supply. 
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Seaboard advised that it could not supply the increment 
unless the lateral to Lynchburg were supplemented, at an 
additional cost to Lynchburg of $19,279 per year—or an 
additional $1.60 per Mef of demand over and above Sea- 
board’s CD rate. Despite Lynchburg’s protestations that 
the line had in the past delivered over 8,000 Mef through the 
existing facilities without difficulty, Seaboard persisted in 
its position that it could not render the additional service in 
the absence of additional facilities. Lynchburg thereupon 
requested service from Transco, so that its additional needs 
might be met; not only was Transco’s line closer to 
Lynchburg than Seaboard’s, but its rates were markedly 
lower. Thus, by obtaining gas from Transco, Lynchburg’s 
customers—the ultimate consumers—‘‘would receive the 
benefit of service at the lowest possible rate’’ (R. 880). 


Concerning the minimum bill provisions of the PR rate, 
the witness testified that the base period which would be 
used for Lynchburg to determine the minimum bills would 
encompass the period of highest load factor in Lynchburg’s 
history —66%—reflecting two severe winters and continua- 
tion, despite growing needs, of the 7,000 Mef maximum con- 
tract demand. The witness testified that in his opinion 
the PR rate was discriminatory in that it imposed charges 
on the PR customers that it did not impose on the CDS 
customers when the purchase patterns of both were 
identical (and for the identical reasons). 


The staff of the Federal Power Commission also pre- 
sented a witness. While disapproving the PR tariff filed 
by Columbia, he expressed the view (R. 1142) that ‘‘the 
Columbia companies are entitled to protection in a rea- 
sonable manner against loss of business in their service 
areas to other pipelines.’? On cross-examination, however, 
the witness conceded that he knew of no provision in the 
Natural Gas Act which authorized the Commission to 
protect one pipeline from loss of business to another pipe- 
line (R. 1249). 
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The Examiner’s Decision: Following the filing of briefs 
by the parties, the presiding examiner, on July 3, 1962, 
issued his decision (R. 2868-91) rejecting the PR filings 
as unreasonable, unduly discriminatory, and in restraint 
of trade. The examiner characterized as ‘‘very specula- 
tive’? (R. 2883) Columbia’s study purporting to show the 
loss it would incur if Columbia customers obtained a 
second source of supply. Noting that the effect of the 
PR schedule was to tie the PR customer to its historic load 
factor, the examiner pointed out that whenever a distribu- 
tor increases its sales to residential users for home-heating, 
its load factor will necessarily decline (since home-heat- 
ing is a seasonal use) even while total sales are increasing. 
Under such circumstances, the distributor would suffer 
severe penalties if it obtained a second source of supply, but 
would be free of those penalties if it remained wholly de- 
pendent on Columbia. The examiner stated (R. 2884-85) : 


‘“‘The advantage created for the customer purchas- 
ing gas under the CDS schedules over the customer 
under the PR schedules is so great as to almost insure 
for all practical purposes that Columbia will remain 
the sole supplier of gas to its existing markets in the 
face of its higher rates for gas as shown in the afore- 
said schedule. Thus, the distributor is foreclosed 
from effectuating economies in operation beneficial to 
the ultimate consumer. This does not carry out the 
basic objective of the Natural Gas Act.’’ 


The examiner further held that the restraints imposed by 
the PR tariff violated the Sherman and Clayton Acts, citing 
this Court’s decision in City of Pittsburgh v. F.P.C.™ for 
the rule that the Commission, in exercising its powers under 
the Natural Gas Act, must give weight to antitrust factors. 
Finally, the examiner ruled that since a Columbia cus- 
tomer could obtain a second source of supply only in a 
certificate proceeding before the Commission, whatever 
protection Columbia was entitled to ‘‘can be more justly 


1199 U.S. App. D.C. 113, 237 F. 2d 741 (1956). 
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and equitably determined and applied at the time of a 
certificate application [by another pipeline] to render the 
additional service.”’ 


The Commission’s Decision: After requesting, and re- 
ceiving, two extensions of time, the Columbia Companies, 
on August 20, 1962, filed exceptions to the examiner’s de- 
cision (R. 2920) together with a supporting memorandum. 
On August 21, 1962—one day after the last day fixed for 
such filing—the FPC staff filed its exceptions (R. 2997)."* 
Under the Commission’s Rules as they then existed, parties 
supporting the examiner’s decision (such as Lynchburg) 
were not permitted to file either a statement in support of 
the examiner’s decision or a reply to the exceptions filed 
by others. 


On November 27, 1962, the Commission issued its deci- 
sion in this case (R. 3007). Denominated as Opinion No. 
368, the decision reversed the examiner, accepted the 
Columbia premise that the pipeline was entitled to protec- 
tion from competition, and prescribed a tariff blending 
certain of the features of the Columbia and FPC staff 
proposals together with some novel ideas of its own, 
designed to achieve that protection. Under the Commis- 
sion-designed rate: 


(1) The minimum bills would be computed by reference 
to 80% of the load factor during the base period (the two 
years immediately prior to acquisition of a second source), 
rather than 100% as proposed by Columbia. 


(2) A redetermination clause would be added to the 
minimum bill provision, so that the minimum charge would 
be increased if the purchaser’s industrial sales increased.™* 


12 The FPC staff neither requested, nor received, a waiver or a further 
extension of time for filing. Accordingly, it is doubtful wether the staff 
filing is properly part of this record. 

13 The Rules have since been changed to permit both filings. FPC Order 
No. 263, 28 F.R. 2233, March 7, 1963. 

14 This provision was designed to afford Columbia ‘‘an opportunity to par- 
ticipate in buyer’s growth and sales’? (R.3019)—an opportunity, incidentally, 
which had not been requested by Columbia. 
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(3) PR customers would be ‘‘divested’’ of their prior 
contract right as CDS customers to reduce their contract 
demand by 10%. 


(4) Columbia’s obligation to meet the additional needs of 
PR customers was to be made subsidiary to its obligation 
to meet the additional needs of CDS customers.” 


Although conceding that the PR rate thus designed would 
have ‘‘anti-competitive effects’? (R. 3022), the Commission 
expressed its belief ‘‘that the balance we have struck be- 
tween the policies of the anti-trust laws and the needs of 
the Columbia System and its customers is appropriate.”’ 


The Central Hudson-Orange and Rockland Story: We 
have, up to this point, omitted any reference to the facts 
surrounding Central Hudson Gas & Electric Corporation 
and Orange and Rockland Utilities, Inc, two New York 
companies purchasing a portion of their gas supply from 
Home Gas Company, a Columbia affiliate. Because an 


understanding of that story is essential to what follows, 
we include it here. 


Prior to 1955, both Central Hudson and Rockland pur- 
chased their entire gas supply from Home. Pursuant, 
however, to Commission authorization, granted over 
Home’s vigorous objections,"* Rockland began purchasing 
gas from Tennessee Gas Transmission in December 1955, 
and Central Hudson, in November 1957. Although Rock- 
land’s load factor of purchases from Home remained con- 
stant before and after the Tennessee purchase, Central 
Hudson’s dropped from 67% to 40%. In July 1958, im- 
mediately prior to the filing of the PR rates, Home entered 
into a special arrangement with Central Hudson and Rock- 
land under which their minimum bill provisions, as PR 


15 If the same rule were applied to other pipelines serving the PR customer, 
the PR customer might never receive additional gas. 


16 Tennessee Gas Transmission Co., 14 FPC 544 (1955), reh. denied, 14 FPC 
635 (1955), aff'd, Home Gas Co. Vv. F.P.C., 97 U.S. App. D.C. 300, 231 
F. 2d 253 (1956), cert. denied, 352 U.S. 831. 
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customers, would be 40% annually and 16% monthly—or 
substantially less than they would be under the PR tariff 
absent the special arrangement. This feature was then in- 
corporated into Home’s PR filing.” 


Both the examiner and the Commission found the special 
arrangement for Central Hudson and Rockland to be 
discriminatory. 


Order Denying Rehearing: Applications for rehearing 
were filed by Lynchburg (R. 3054), which challenged the 
Commission’s statutory authority to protect pipelines from 
competition both generally and in the specific manner here 
involved, and by the Columbia Companies, which asked that 
the terms of their original filing be reinstated and, together 
with Central Hudson and Rockland, requested that the 
Commission’s PR rate be modified to permit Home, Rock- 
land, and Central Hudson to continue their specially nego- 
tiated arrangement. By order issued January 25, 1963 
(R. 3078), the Commission rejected Lynchburg’s applica- 
tion, and rejected in part the Home-Rockland-Central 
Hudson proposal. 


Post-Decision Developments: On February 25, 1963, 
apparently following conferences with the staff of the 
Commission (of which neither Lynchburg nor the other 
parties to the case had any notice), the Columbia affiliates 
filed revised PR schedules designed to incorporate the 
modifications required by the Commission’s order here 
under review. In addition, Home refiled, as an option for 
jts PR customers, the same special arrangement with 
Central Hudson and Rockland which had previously been 
rejected by the examiner and the Commission. Thus, 


17On the first day of hearing, Central Hudson, understandably, stated that 
it had no objection to the PR rates as filed and that it did not expect 
to participate in the hearings ‘‘unless there are indications that changes may 
be proposed in the Home PR rate schedule as filed’’ (R. 26); Rockland made 
no opening statement and, like Central Hudson, did not participate in the 
hearings. 
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Home proposed a CDS rate, a CDS-PR rate, and a CDS- 
EPR (Elective Partial Requirements) rate; the other 
Columbia affiliates proposed only the first two. 


- On March 12, 1963, Lynchburg filed its comments on Sea- 
board’s revised filing, pointing out, inter alia, (1) that, in 
keeping with the intent of the Commission’s decision, the 
PR rate should not apply to a customer who obtains an 
alternate supply only after the pipeline has refused to 
mect that customer’s increased needs, and (2) that the 
redetermination provision, which had been designed to give 
the pipeline a share of the buyer’s increased industrial 
sales, should exclude those increased industrial sales which 
could not, as a matter of economic feasibility, have been 
made with Seaboard’s gas. 


On April 1, 1963, the FPC took the following actions: 
(1) by letter, advised Seaboard that its filing had been 
accepted, effective as of October 2, 1958, but that ‘‘ac- 
ceptance for filing shall not be construed . .. as constituting 


approval of any rate, charge, [or] classification . . . con- 
tained in your tariff’’; (2) by letter, advised Lynchburg 
that its comments ‘‘are without merit, assuming (which is 
not the case), that these are matters which can properly 


’ 


be raised at this stage of the proceedings’’; and (3) by 
order, accepted Home’s EPR rate for filing, but, noting 
that the new schedule for Home’s customers ‘‘may result 
in unjust discrimination to customers of other Columbia 
System companies or be unduly preferential to Home’s 
customers’’, provided that an investigation and hearing 
should be instituted. In its order, the Commission noted 
that Home’s EPR schedule was the identical special ar- 
rangement which it had twice rejected (in its order of 
November 27, 1962, under review herein, and in its order of 
January 25, 1963 denying rehearing), but found that it 
should nonetheless accept the filing because of Home’s 
allegation that under the redetermination clause in the 
PR tariff (there is no such clause in EPR), the minimum 
bill would be increased by reference to increased industrial 
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sales made possible only by the lower-priced gas purchased 
from the second source. 


On May 1, 1963, Lynchburg applied for rehearing of the 
April 1 actions, pointing out that they were totally incon- 
sistent—on the same facts, the Commission had rejected 
Lynchburg’s argument that the redetermination clause pro- 
duced harsh and inequitable results, while at the same time 
it had accepted Home’s identical argument. 


On May 31, 1963, the Commission denied rehearing. 


STATUTES INVOLVED 


The relevant portions of the statutes involved are set 
forth in an Appendix hereto. 


STATEMENT OF POINTS 

1. In approving a dual-rate structure designed to protect 
a regulated pipeline from competition, the Federal Power 
Commission exceeded its jurisdiction in that: 

a. Such a protective rate structure is contrary to the 
provisions and purposes of the Natural Gas Act. 

b. Such a protective rate structure is in violation of the 
antitrust laws (Section 1 of the Sherman Act; Sections 2 
and 3 of the Clayton Act). 

2. The Commission’s approval here of a protective rate 
was unsupported by the record and constituted an abuse of 
discretion in that: 

a. The Commission made no findings regarding the im- 
pact of the proposed rate on the various classes of 
customers. 

b. The Commission failed to give adequate consideration 
to protective measures of a less restrictive nature. 

ce. The differential called for by the dual-rate tariff is 
unrelated to the cost of rendering the service and hence is 
unduly discriminatory. 

d. The dual-rate filing was a unilateral rate change in 
violation of the pipeline-purchaser contracts. 


15 
SUMMARY OF ARGUMENT 


In the order here under review, the Federal Power 
Commission approved a dual-rate structure for the Colum- 
bia Gas System—under which all-requirements customers 
are favored at the expense of partial-requizements cus- 
tomers—in order to protect Columbia from competition 
with other natural gas pipelines. Such action is without 
warrant under the Natural Gas Act, it is in irreconcilable 
conflict with the antitrust laws, and, even were these two 
substantial hurdles cleared, it is not justified by the record 
in this case. 


I. 


A. The Federal Power Commission’s approval of a pro- 
tective dual rate finds no sanction in the terms of the 
Natural Gas Act, and is in fact contrary to the Act’s pur- 
pose. The Natural Gas Act was enacted to protect con- 
sumers from the monopolistic abuses of natural gas pipe- 
lines, not to protect pipelines from competition at the 
expenses of consumers; and the courts have consistently 


held that under this Act competition, not monopoly, is to be 
the rule. 


B. In addition, the Commission’s action is barred by the 
antitrust laws. Exemption from the antitrust laws is not 
lightly implied, and, in the absence of plain repugnancy 
between the regulatory statute and the antitrust laws, 
regulated industries are as much subject to them as their 
non-regulated counterparts. The Supreme Court has held 
that no repugnancy arises in the case of the Natural Gas 
Act, whose purpose, like that of the antitrust laws, is to 
protect consumers against abuses inhering in monopoly 
power. 


Despite this Court’s holding’ that the Federal Power 
Commission is required to take into account antitrust 
factors in exercising its responsibility under the Natural 


lta City of Pittsburgh v. F.P.C., 99 U.S. App. D.C. 113, 237 F. 2d 741 (1956). 
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Gas Act, the Commission here honored that holding more 
in the breach than in the observance. Without meaning- 
ful inquiry, the Commission summarily rejected the policies 
of the antitrust laws in favor of the needs of the Columbia 
System, on the theory that it was thus striking a ‘‘balance”’ 
between the two. But where a regulated company’s pro- 
posal would be a violation of the antitrust laws, the 
Commission may not ‘‘balance”’, it may only disapprove, 
and its determination on the antitrust matter, not being 
a matter of agency expertise, is subject to full de novo 
review on appeal. 


Here, the dual-rate structure violates three separate 
provisions of the antitrust laws. It is based on contracts 
designed to restrain trade and stifle competition, in viola- 
tion of Section 1 of the Sherman Act; it calls for exclusive 
supply contracts which violate Section 3 of the Clayton 
Act; and it creates price discriminations against the 
partial-requirements customers, in violation of Section 2 


of the Clayton Act as amended by the Robinson-Patman 
Act. The effect on competition is substantial. In the 
Maryland-Virginia-D.C. area, for example, Columbia’s 
subsidiary, Atlantic Seaboard Corporation, controls over 
95% of the wholesale natural gas market, despite the fact 
that the only other pipeline in the area has consistently 
had lower rates and has provided service on more favor- 
able terms. 


Dual rates of the type here involved have been dis- 
approved by the Supreme Court as discriminatory and 
inequitable in the shipping industry; and dual rates far 
less restrictive have been disapproved by the ICC, with 
judicial approval, in the railroad industry. 


I. 


Even if it be assumed that, despite the limitations on 
Commission jurisdiction imposed by the Natural Gas Act 
and the antitrust laws, there are some circumstances in 
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which the Commission might impose a protective dual rate, 
its action here was unsupported by the record and con- 
stituted an abuse of diseretion. The patently discrimina- 
tory and anticompetitive effects of the rate under review 
required, at the very least, a strong showing that the rate 
was necessary to achieve some valid statutory purpose. 
Yet not even a weak showing was made here. 


Although the Commission attempted to justify its pro- 
tection of the pipeline on the ground that it was thereby 
protecting the pipeline’s customers, it failed to delineate 
which customers it had reference to, and it failed to deter- 
mine the injury, if any, which would be suffered by those 
customers if a protective rate were not approved—which 
injury could then have been measured against the very 
substantial injury which would result to those customers 
purchasing, or desiring to purchase, from a second source. 
In addition, the Commission failed to give adequate con- 
sideration to less restrictive alternatives which would offer 


protection to the pipeline without the discriminatory and 
anticompetitive side-effects of the rate under review. 


Further, the rate differentials imposed by the dual rate 
are unrelated to the supplier’s cost of providing the service 
and hence are arbitrary, penal, and unduly discriminatory 
in violation of Sections 4 and 5 of the Natural Gas Act. 
As a final yet fundamental defect, the rate filing was void 
as a unilateral rate change in derogation of the pipeline- 
distributor contracts, and should have been rejected by the 
Commission. 

ARGUMENT 

In the order here under review, the Federal Power Com- 
mission authorized four natural gas companies subject to 
its regulatory jurisdiction to establish a dual-rate struc- 
ture under which the partial-requirements customers would 
be subjected to more onerous conditions, in the form of 
special minimum charges, than the all-requirements cus- 
tomers. There can be no question that this difference in 
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treatment is discriminatory under both regulatory’* and 
antitrust” concepts; nor does there appear to be any 
real dispute that the discriminatory rate structure is 
designed to and will have anticompetitive effects (R. 2884- 
88; 3021-22)—it will penalize customers who now have a 
second source of supply, and it will serve to prevent all- 
requirements customers from seeking a second source, even 
where that source might be substantially cheaper. 


The dispute in this case therefore centers on whether, 
despite the discriminatory and anticompetitive aspects of 
the dual-rate structure, the Commission nevertheless had 
power to promulgate or approve this type of protective rate. 
In addition, the case raises the question, assuming the Com- 
mission has such power generally, whether the power was 
properly exercised here. 


I. THE FEDERAL POWER COMMISSION HAS NO POWER TO 
PROTECT NATURAL GAS COMPANIES FROM COMPETITION 
THROUGH THE DEVICE OF A DUAL-RATE STRUCTURE 

All industries operating in our economy are subject to 
the antitrust laws. Interstate natural gas pipelines are, 
in addition, subject to regulation by the Federal Power 

Commission under the Natural Gas Act. The extent to 

which regulated industries are, by virtue of regulation, 

exempted from the antitrust statutes is a matter which 
has in recent years drawn increasing attention from the 

Supreme Court, so that the rule and the reason for it are 

now quite clear: Since the antitrust laws represent a fun- 

damental national economic policy, antitrust exemption 
for the regulated industries will be found only in cases 
of plain repugnancy between the antitrust and regulatory 
provisions, and then only to the extent necessary to 
effectuate the regulatory purpose. U. S. v. Philadelphia 


18 Section 5 of the Natural Gas Act; see examiner’s holding below at 
R. 2890. 


19 Section 2 of the Clayton Act, as amended by the Robinson-Patman Act, 
15 U.S.C. § 13; see F.7.C. v. Anheuser-Busch, 363 U.S. 536 at 549 (1960). 
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National Bank, U.S. —, 83 S. Ct. 1715 (1963) ; 
Silver v. New York Stock Exchange, 373 U.S. 341 (1963) ; 
California v. F.P.C., 369 U.S. 482 (1962). But the relation- 
ship between the Natural Gas Act and the antitrust laws 
is not one of repugnancy ; rather it is one of complete accord 
—hboth are designed to curb the abuses of monopoly power 
to the end that consumers may not be exploited. See Fed- 
eral Trade Commission reports made pursuant to Senate 
Resolution 83 (70th Cong., 1st Sess.) ;? F.P.C. v. Hope 
Natural Gas Co., 320 U.S. 591 (1944). 


A. The Natural Gas Act Gives the Federal Power Commission 
No Authority to Protect Natural Gas Companies From 
Competition 


The key provisions of the Natural Gas Act are Sections 
4 and 5, dealing with rates, and Section 7, dealing with 
certificates. Section 4(a) requires that all rates for the 
sale of natural gas subject to FPC jurisdiction shall be 
just and reasonable, and any rate that is not just and 


reasonable is declared unlawful. Section 4(b) prohibits 
undue preferences and unreasonable differences in rates 
as between localities or classes of service. Section 4(c) 
requires every natural gas company to file with the Com- 
mission a schedule showing all of its rates. Section 4(d) 
requires that every proposed change in rate be filed with 
the Commission at least thirty days prior to the proposed 
effective date. Section 4(e) relates to the manner in which 
the Commission shall handle rate changes filed under 
Section 4(d): the Commission is authorized to institute 
a hearing into the lawfulness of the rate change and, 
pending hearing and decision, to suspend the change for 
five months; if the proceeding is not concluded within the 
five-month period, the gas company is permitted to make 
its rate change effective, subject to refund of all amounts 
ultimately found not justified. Section 5(a) empowers 


20 See especially S. Doc. 92, Pt. 84-A, pp. 609, 615-16. 
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the Commission to institute an investigation of existing 
rates either on its own motion or on complaint, and to fix 
the just and reasonable rate if it finds any rate, charge, 
or classification to be unjust, unreasonable, unduly dis- 
criminatory, or preferential. 


The eight subsections which comprise Section 7 came 
into the Act at three different times—1938, 1942, and 1947. 
Subsections (a) and (b) were part of the original Natural 
Gas Act of 1938. The former authorizes the Commission 
to direct a pipeline™ to sell to a local distributor; a proviso 
to this subsection, however, prohibits the Commission from 
directing new service where the pipeline would be required 
to enlarge its facilities or where the pipeline’s ability to 
render adequate service to its existing customers would 
be impaired. Subsection (b) prohibits abandonment of 
existing facilities or service without prior approval from 
the Commission. Original subsection (c) required a pipe- 
line to obtain a certificate of public convenience and 
necessity in order to build facilities to a market already 
served by another pipeline; in other cases no certificate 
was necessary. In 1942 Congress replaced the old sub- 
section (c) with new subsections (c) through (g). New 
subsection (¢c) provides that a pipeline must obtain a 
certificate of public convenience and necessity from the 
Commission before undertaking any construction or ex- 
pansion ; subsection (d) provides for the form and content 
of certificate applications; subsection (e) provides for 
the standards to govern the issuance of certificates; sub- 
section (f) authorizes the Commission to define service 
areas for pipelines within which expansion may be taken 
without further authorization; and subsection (g) provides 
that nothing in the section shall be construed as a limitation 
upon the power of the Commission to issue certificates for 


21 The Act speaks in terms of ‘‘natural-gas company’’, which includes 
both pipelines and producers. Because the natural gas companies involved in 
this appeal are pipelines, we use that term as a matter of convenience. 
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service to an area already being served by another pipe- 
line. In 1947, Congress added subsection (h), which gives 
the holder of an FPC certificate of public convenience and 
necessity a right of eminent domain to obtain the right 
of way to construct its pipeline. 


A comparison of the Natural Gas Act with the usual 
state statute regulating public utilities, on the one hand, 
and with certain federal regulatory statutes, on the other, 
is instructive. Although the state statutes typically have 
rate provisions that are fairly similar to those in the 
Natural Gas Act, the certificate provisions are sub- 
stantially different. Under the usual state arrangement, 
gas, electric, telephone, and water utilities are normally 
granted an exclusive franchise in the territory they serve. 
This monopoly is justified on the ground that otherwise 
a wasteful duplication of distribution facilities would 
result. In return for this grant of monopoly, the utility 
is required to serve all persons within its franchise area 
on a reasonable and non-discriminatory basis. By contrast, 
the Natural Gas Act, from the beginning, has contemplated 
that a given market area would be served through multiple 
sources (see Section 7(c) of the 1938 Act, 52 Stat. 825, 
and Section 7(g) of the present Act) to the end that ‘‘the 
lowest reasonable rate’’ may prevail. Perhaps in recogni- 
tion of the non-exclusivity of its certificate, a pipeline is 
under no obligation, other than the limited duty imposed 
by Section 7(a), to render new service to communities 
in reasonable proximity to its main line or to meet the 
increased market demands of its existing customers, since 
in almost all cases such new or increased service would 
require an enlargement of facilities or, in the absence of 
such enlargement, would impair the ability of the pipeline 
to serve its existing customers. See Central West Utility 
Co. v. F.P.C., 247 F. 2d 306 (3d Cir. 1957); Granite City 
Steel Co. v. F.P.C., D.C. Cir. 17150, May 23, 1963. 


On the other hand, the Natural Gas Act was not 
designed, even in part, to promote the well-being of the 
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regulated industry, though this is a common purpose under 
many federal regulatory statutes. For example, Section 
102(f) of the Federal Aviation Act of 1958, 72 Stat. 740, 
49 U.S.C. § 1302(f), provides that, in exercising its duties, 
the Federal Aviation Agency shall consider “the promo- 
tion, encouragement, and development of civil aeronautics.’’ 
Similarly, the Transportation Act of 1940, 54 Stat. 899, 
49 U.S.C. pp. 8155-56, in amending the Interstate Commerce 
Act, declared it to be ‘‘the national transportation policy 
of the Congress to provide for... regulation ...so admin- 
istered as to... foster sound economic conditions in trans- 
portation and among the several carriers.’? And the 
Merchant Marine Act of 1920, 41 Stat. 988, 46 U.S.C. 
§861, directs the Federal Maritime Board to ‘‘keep 
always in view”’ the ‘‘policy of the United States to do 
whatever may be necessary to develop and encourage’”’ 
a healthy and sufficient merchant marine. The Natural 
Gas Act, in striking contrast, is significantly silent in 
assigning any promotional function to the Federal Power 
Commission, and the Federal Trade Commission investiga- 
tions which led to the passage of the Act* make clear 
that the Congressional concern was, rather, with the limita- 
tion of monopoly power and correction of abuses inherent 
in the interstate natural gas industry. 


As a result, the courts have consistently held that 
diversity, not monopoly, is the governing standard under 
the Natural Gas Act. In Kentucky Natural Gas Corp. Vv. 
F.P.C., 159 F. 2d 215 (6th Cir. 1947), the Commission had 
authorized Panhandle Eastern Pipe Line Company to 
serve Central Illinois Public Service Company ; previously 
Central Tllinois had been served by Kentucky Natural 
Gas Corporation, which obtained its supply from Pan- 


22°The FTC investigations, conducted pursuant to Senate Resolution 83 
(70th Cong., 1st Sess.), are specifically referred to in Section 1(a) of the 
Natural Gas Act, the declaration of policy provision, which declares, “(the 
business of transporting natural gas for ultimate distribution to the public 
is affected with a public interest.’’ 
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handle. Kentucky Natural appealed, employing arguments 
strikingly similar to those raised by the Columbia Com- 
panies in this case—specifically, that ‘‘its ability to 1ender 
adequate service at reasonable rates in its remaininj area 
would be jeopardized by the loss of its sales to Central 
Jllinois.”? 159 F. 2d at 218. The argument was un- 
persuasive with the Sixth Circuit, which noted that ‘a 
right to continue to exclusively serve the Mattoon area 
is not granted to [Kentucky Natural] by the Natural Gas 
Act.’? Ibid. The court further noted: 


“The elimination of an unnecessary middleman 
between the wholesaler and the retailer is a material 
benefit to the ultimate consumer at retail. The basic 
purpose of the Natural Gas Act is protection of the 
public interest. §717(a), Title 15 U.S.C.A. While 
the Commission has no jurisdiction to fix or regulate 
rates in local or intrastate sales, yet it is obvious that 
the cost to the ultimate consumer at retail is materially 
affected by the sales price of the gas from the whole- 
saler to the retailer... .’*° 159 F. 2d at 219. 


Panhandle Eastern Pipe Line Co. v. F.P.C., 83 US. 
App. D.C. 297, 169 F. 2d $81 (1948), cert. denied, 335 U.S. 
854, involved a distributor’s attempt to end its complete 
dependence on its existing pipeline supplier by obtaining 
a supplemental supply of gas from a newly created pipe- 
line. In rejecting the existing supplier’s appeal, this 
Court delivered what has become the classic exposition 
of the role of competition in the regulated natural gas 
industry: 


23In many respects the Columbia System acts as a middleman, standing 
between the long-line transmission companies and the distributing companies. 
Thus, for example, Transcontinental Gas Pipe Line Corporation, a long-line 
transmission company, actually has an interconnection with Commonwealth 
Natural Gas Corporation at a point where the Transco and Commonwealth 
lines intersect in central Virginia. Because Commonwealth is an all-require- 
ments customer of Atlantic Seaboard, however, any gas delivered by Transco 
is for the account of Seaboard; i.c., Commonwealth would pay Seaboard at Sea- 
board’s rate while Seaboard would pay Transco at Transco’s lower rate, This 
results in a handsome middleman’s fee for virtually no service at all. 
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“‘[NJothing in the Natural Gas Act suggests that Con- 
gress thought monopoly better than competition or 
one source of supply better than two, or intended 
for any reason to give an existing supplier of natural 
gas for distribution in a particular community the 
privilege of furnishing an increased supply.’’ 83 U.S. 
App. D.C. at 300, 169 F. 2d at 884. 


The most recent decision on this point involved the 
Columbia System’s effort to prevent two of its New York 
customers from acquiring a second source of supply, 
Home Gas Co. v. F.P.C., 97 U.S. App. D.C. 300, 231 F. 2d 
253 (1956), cert. denied, 352 U.S, 831. Columbia predicated 
its claim upon the injury it would suffer from the loss 
of sales, but its arguments proved unavailing, the Court 
quoting at length from the Panhandle and Kentucky 
Natural decisions, supra. 


The foregoing cases are, of course, consistent with the 
basic underlying purpose of the Natural Gas Act, which, 
as the Supreme Court held in one of the early landmark 


cases under the Act, is ‘‘to protect consumers against 
exploitation at the hands of natural gas companies.’’ 
F.P.C. v. Hope Natural Gas Co., 320 U.S. 591 at 610 (1944). 
Not only is Hope frequently relied on and cited, but the 
specific language ‘‘to protect consumers against exploita- 
tion at the hands of natural gas companies’’ has been 
quoted approvingly by the Supreme Court in three of its 
last four Terms—F.P.C. v. Tennessee Gas Co., 371 US. 
145 at 154 (1962); F.P.C. v. Transcontinental Gas Corp., 
365 U.S. 1 at 19 (1961) ; Sunray Oil Co. v. F.P.C., 364 US. 
137 at 147 (1960). 


Obviously, consumers are better able to protect them- 
selves against exploitation if, rather than being limited 
to a single monopolistic pipeline supplier, their distributors 
have multiple sources of supply. Thus the pluralistic 
forces of competition are consonant with and help to 
effectuate the primary purpose of the Natural Gas Act. 
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Most important, they permit a distributor, acting as the 
‘representative of the ultimate consumers”’,* to choose the 
lowest-priced of alternative sources of supply, thus spur- 
ring a high-cost pipeline to seek ways, through ingenuity 
and efficiency, to reduce its costs and rates. Further, they 
provide a distributor with greater protection against failure 
of gas supply in the event of a line break or other emer- 
gency, Home Gas Co. v. F.P.C., supra, 97 U.S. App. D.C. 
at 303, 231 F. 2d at 256; as the Commission itself has held, 
“¢a connection with a second supplier is a form of insurance 
against the possibility of interruption of service.’’ Ten- 
nessee Gas Transmission Co., 14 FPC 544 at 545 (1955). 
Finally, multiple sources of supply provide for greater 
flexibility of service—pipeline A may offer a storage or 
peaking service that pipeline B does not, or may render 
service under a tariff free of certain end-use restrictions 
contained in pipeline B’s tariff. 


B. The Antitrust Laws Prohibit the Commission From Pro- 
tecting Natural Gas Companies From Competition 


We have seen from the preceding section that the 
Natural Gas Act was designed not to promote the inter- 
state gas pipeline industry but to act as a check upon it 
by proscribing certain types of economic behavior which 
in the absence of regulation would be entirely permissible. 
We have also seen that in devising this regulatory scheme 
Congress evidenced no intention that the Natural Gas 
Act should supersede the antitrust laws or that natural 
gas companies should be exempted, even partially, from 
those laws: see Panhandle Eastern Pipe Line Co. v. F.P.C., 
supra, 83 U.S. App. D.C. 297 at 300, 169 F. 2d 881 at 8S4. 


24 Public Service Commission v. F.P.C.. 257 F. 24 717 at 720 (3d Cir. 
1958), aff’d sub nom, Atlantic Refining Co. v. Public Service Commission, 360 
U.S. 378 (1959). The court went on to hold that ‘‘as a matter of ethics and 
good business,’’ distributing companies are required to protect their con- 
sumers by keeping their own costs of purchased gas as low as possible. 
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In making its determination here, the Commission 
candidly conceded that the tariff approved by its order 
had anticompetitive effects (R. 3021-22) ; it justified its 
action, however, by stating, *‘we believe that the balance 
we have struck between the policies of the antitrust laws 
and the needs of the Columbia System and its customers 
is appropriate in light of our continuing regulatory 
responsibility over the industry.’’ 


The Commission’s finding on this issue is so vague and 
imprecise that it is impossible to determine whether the 
Commission has complied with this Court’s requirement, 
enunciated in City of Pittsburgh v. F.P.C., 99 U.S. App. D.C. 
113, 237 F. 2d 741 (1956), that it must take into account anti- 
trust factors in exercising its responsibility under the 
Natural Gas Act. In the first place, while freely con- 
ceeding that the PR tariff had anticompetitive effects, the 
Commission made no findings as to the nature or impact 
of those effects, and when the Commission announces, in 
conclusory language, that it has balanced the policies of 
the antitrust laws and the needs of the Columbia System, 
it fails entirely to explain what elements went into the 
balance to lead it to approve an admittedly anti- 
competitive proposal. (Was it that the Commission 
thought that the anticompetitive effects would be slight? 
Tf so, why? Was it that the Commission thought that the 
anticompetitive effects, though blatant, were offset by 
other public interest factors? If so, how? On the basis 
of the Commission’s opinion here, it is impossible to tell.) 
We do not believe that judicial review of agency action, 
particularly in the crucial antitrust area, can be reduced 
to a game of semantics, or that this Court’s City of Pitts- 
burgh decision can be nullified by the Commission merely 
through the inclusion in each of its orders of formulary 
language—‘‘ Although this proposal has anticompetitive 
effects, we believe that the balance we have struck between 
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the policies of the antitrust laws and the needs of the 
applicant is appropriate.”’ 


Further, the Commissior.’s rationale betrays a funda- 
mental misunderstanding of the applicable law.* When 
the Commission speaks of striking a ‘‘balance’’ between 
the antitrust laws and the needs of the Columbia System, 
what it really means is that it is overriding the antitrust 
laws in favor of the needs of the Columbia System. This 
it has no power to do. California v. F.P.C., 369 U.S. 482 
(1962) ; City of Pittsburgh v. F.P.C., supra. If the PR 
tariff would be unlawful absent regulation, it is no less 
unlawful because of the passage of the Natural Gas Act, 
for it is settled law that ‘‘repeals of the antitrust laws by 
implication from a regulatory statute are strongly dis- 
favored, and have only been found in cases of plain 
repugnancy between the antitrust and regulatory provi- 
sions.”? U.S. v. Philadelphia National Bank, US. —, 
83 S. Ct. 1715 (1963). In the cited case the Supreme 
Court specifically noted that in its earlier decision in 
California v. F.P.C. it had found no such repugnancy 
between the antitrust laws and the Natural Gas Act and 
had held that ‘‘the FPC’s approval of a merger did not 
confer immunity from $7 of the Clayton Act, even though 

. the agency had taken the competitive factor into 
account in passing upon the merger application.’’ 83 8. 
Ct. at 1735. 


Although, as noted above, the Commission did not spell 
out the anticompetitive effects of the PR tariff, on analysis 
it is clear that the dual-rate structure established by the 
Commission’s action violates three important provisions 
of the antitrust laws. First, the contracts entered into 
between Columbia and its customers pursuant to this 
tariff are in restraint of trade, in violation of Section 1 
of the Sherman Act, 15 U.S.C. $1. Second, under the 


25 That it also betrays a fundamental misunderstanding of the applicable 
facts, sco infra, pp, 39-41. 
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dual-rate tariff Columbia sells, and contracts to sell, 
natural gas to its CDS customers upon condition that they 
do not purchase gas from a competitor, the effect of which 
may be substantially to lessen competition or tend to 
create a monopoly, in violation of Section 3 of the Clayton 
Act, 15 U.S.C. §14. Third, Columbia discriminates in 
price between its CDS and its PR customers, the effect 
of which may be substantially to lessen competition or 
tend to create a monopoly, or to injure, destroy, or prevent 
competition with Columbia, in violation of Section 2(a) 
of the Clayton Act, 38 Stat. 730, as amended by the 
Robinson-Patman Act, 49 Stat. 1526, 15 U.S.C. § 13(a). 


We shall consider each of these three Acts in turn and 
then review relevant decisions involving regulated in- 
dustries and the antitrust laws. 


The Sherman Act, of course, embodies the most basic 
economic policy of our society—abhorrence of monopoly. 
In Northern Pacific Ry. Co. v. U. S., 356 U.S. 1 (1958), 


the Supreme Court had before it an exclusive dealing 
contract involving a tying arrangement—the railway had 
leased lands which it owned adjacent to its right of way 
on condition that the lessee would ship goods produced 
on the land via Northern Pacific.* In holding that such 
arrangement unlawfully restrained trade in violation of 
Section 1 of the Sherman Act, the Court stated: 


“The Sherman Act was designed to be a compre- 
hensive charter of economic liberty aimed at pre- 
serving free and unfettered competition as the rule of 
trade. It rests on the premise that the unrestrained 
interaction of competitive forces will yield the best 
allocation of our economic resources, the lowest prices, 
the highest quality and the greatest material progress, 
while at the same time providing an environment 


26 Compared with the facts in the present case, the contract involved in 
Northern Pacific was relatively mild—the shippers agreed to ship their prod- 
ucts over Northern Pacific’s line only to the extent that its rates were no higher 
than those of its competitors. 
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conducive to the preservation of our democratic 
political and social institutions. But even were that 
premise open to question, the policy unequivocally 
laid down by the Act is competition. And to this end 
it prohibits ‘Every contract, combination . . . or 
conspiracy in restraint of trade or commerce among 
the several States.’ 


‘“So far as the Railroad was concerned its purpose 
obviously was to fence out competitors, to stifle com- 
petition. While this may have been exceedingly 
beneficial to its business, it is the very type of thing 
the Sherman Act condemns. In short, we are con- 
vineed that the essential prerequisites for treating the 
defendant’s tying arrangements as_ unreasonable 
‘per se’ were conclusively established. 


““TDespite the Railroad’s claim that its contracts] 
do not significantly restrain competition . . . the 
essential fact remains that these agreements are 
binding obligations held over the heads of vendees 
which deny defendant’s competitors access to the 
fenced-off market on the same terms as the defendant. 

All of this is only aggravated, of course, here 
in the regulated transportation industry where there 
is frequently no real rate competition at all and such 
effective competition as actually thrives takes on other 
forms.’? 356 U.S. at 4, 8, 11-12. 


As one commentator has noted, the Northern Pacific case 
“‘goes far toward establishing that tying agreements or 
preferential undertakings are illegal in regulated industries 
to the same extent as elsewhere.’”* 


Exclusive supply contracts are specifically prohibited by 
Section 3 of the Clayton Act where the effect may be sub- 
stantially to lessen competition in any line of commerce. 


27 Note, Regulated Industries and the Antitrust Laws: Substantive and 
Procedural Coordination, 58 Col. L. Rev. 673 at 684 n. 80 (1958). 
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Perhaps the leading case in this area is Standard Oil Co. 
vy. U. S., 337 U.S. 293 (1949), where the Supreme Court de- 
clared illegal Standard Oil’s exclusive supply contracts with 
independent service station operators, under which the op- 
erator undertook to purchase from Standard all of his re- 
quirements in gasoline, other petroleum products, or auto- 
mobile accessories. In holding these contracts in violation 
of Section 3 of the Clayton Act, the Court deemed irrelevant 
the fact that Standard did not occupy a dominant position 
in the market and that its share of the market had not 
changed materially subsequent to its adoption of these con- 
tracts, and it held that any evidence that the exclusive sup- 
ply contracts promoted short-run efficiency and cost savings 
would be unimportant, ‘‘for it is the theory of the anti- 
trust laws that the long-run advantage of the community 
depends upon the removal of restraints upon competition.’’ 
337 U.S. at 301. 


Tampa Electric Co. v. Nashville Co., 365 U.S. 320 (1961), 
upon which the Columbia Companies relied heavily in their 
memorandum in support of exceptions (R. 2983-84), is not 
to the contrary. Tampa involved the validity of a con- 
tract under which Nashville Coal Company agreed to 
supply at a firm price for a twenty-year period all of the 
coal which Tampa Electric would need for a proposed new 
generating station. Following Tampa’s construction of 
the generating station, the coal company repudiated the 
contract, alleging that it was illegal under Section 3 of 
the Clayton Act. On Tampa’s suit for enforcement, the 
Court held that, though suspect, protracted requirements 
contracts were not illegal unless they had a ‘‘tendency to 
work a substantial . . . lessening of competition in the rele- 
vant competitive market”’, 365 U.S. at 333, and that, under 
the facts there presented, there was no such lessening. 
Since the Court found that the relevant market consisted 
of all Appalachian suppliers who could serve Tampa, the 
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sale to Tampa represented less than 1% of the total mar- 
ket. The Court stated: 


‘‘There is here neither a seller with a dominant posi- 
tion in the market as in Standard Fashions, supra; nor 
myriad outlets with substantial sales volume, coupled 
with an industry-wide practice of relying upon exclu- 
sive contracts, as in Standard Oil, supra; nor a plainly 
restrictive tying arrangement as in International Salt, 
supra. On the contrary, we seem to have only that 
type of contract which ‘may well be of economic ad- 
yeniess to buyers as well as to sellers.’ Standard Oil 

Co. v. United States, supra, at p. 306.’’ 365 U.S. at 
334.78 


In the present case there can be no question that Colum- 
bia’s long-term contracts, as modified by the PR tariff to 
include an all-requirements provision, will, in the language 
of Tampa Electric, probably ‘‘foreclose competition in a 
substantial share of the line of commerce affected.’’ 365 
US. at 327. In Tampa the Court set out three elements to 
be considered in establishing the requisite foreclosure. 365 


U.S. at 327-29. First, the line of commerce must be de- 
termined. Here, it would seem clear that the line of com- 
merce is the wholesale market for natural gas. Second, the 
area of effective competition ‘‘must be charted by careful 
selection of the market area in which the seller operates 
and to which the purchaser can turn.’? So far as Lynch- 


28 The benefit to the buyer in Tampa Electric was the assurance of supply 
for a twenty-year period and the guarantee against price increases 
during that term, In contrast, the standard twenty-year service agreement 
between a pipeline and a distributing company, whether of the all-require- 
ments type (i.c. the CDS contracts) or the partial-requirements type (CDS- 
PR), provides neither of these assurances. The continuance of supply is pro- 
vided for by Section 7(b) of the Natural Gas Act; once a pipeline com- 
mences service, it may terminate that service only upon an FPC finding that 
the public convenience and necessity permit the abandonment. This require- 
ment would appear to be unaffected by the term of the contract, see Michigan 
Consolidated Gas Co. v. F.P.C., 108 U.S. App. D.C. 409, 283 F. 2d 204 (1960), 
cert, denied, 364 U.S. 913. On the second point, the twenty-year contracts in 
this case, like the contracts in Standard Oil but unlike those in Tampa Elec 
tric, permit the seller to increase its rates throughout the contract term. 
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burg Gas Company, as ‘‘the purchaser”’, is concerned, 
the market would be an area within a radius of perhaps 50 
miles from Lynchburg; so far as all of Atlantic Seaboard’s 
major customers are concerned, the market would be no 
larger than the area included within the Virginia-Mary- 
land-D.C. boundaries. As the Court in Tampa, quoting 
with approval its earlier statement in Standard Oil v. U.S., 
appropriately noted: 


“Tt is clear, of course, that the ‘line of commerce’ 
affected need not be nationwide, at least where the 
purchasers cannot, as a practical matter, turn to sup- 
pliers outside their own area.’’ 365 U.S. at 327. 


Third, 


“the competition foreclosed by the contract must be 
found to constitute a substantial share of the relevant 
market. That is to say, the opportunities for other 
traders to enter into or remain in that market must 
be significantly limited ....’’ 365 U.S. at 328. 


Here, the competition foreclosed constitutes not merely a 
substantial share of the relevant market, it constitutes 
virtually the entire market. In 1962, the natural gas re- 
quirements for Virginia, Maryland, and the District of 
Columbia totalled 166 million Mef, and of this, Seaboard 
accounted for 160 million, or over 96%. Transcontinental 
Gas Pipe Line—whose line, as noted,” parallels Seaboard’s 
and whose rates are substantially lower—accounted for 
the remaining 6 million Mef, of which 4.8 million was sold 
to the City of Danville, Virginia, in the extreme southern 
portion of the State, far distant from Seaboard’s line. 
Even without the PR rate, the use of twenty-year contracts 
had rather effectively sewn up the market for Columbia; 
the addition of PR is guaranteed to prevent normal com- 
petitive forces from correcting this unhealthy situation 
(see examiner’s finding, R. 2884-85). 


29 Supra, p. 3. 
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Section 2(a) of the Clayton Act, as amended by the Rob- 
inson-Patman Act, 15 U.S.C. $13(a), prohibits price dis- 
crimination where the effect of such discrimination may be 
substantially to lessen competition or tend to create a 
monopoly, or to injure, destroy, or prevent competition. 
A leading case in this area is F.T.C. v. Anheuser-Busch, 
363 U.S. 536 (1960). In that case Anheuser sold its beer 
to St. Louis distributors at a price lower than it charged 
its distributors in other areas. Although all of the St. 
Louis distributors, who were in competition with each 
other, received the same low price, and although there was 
no competition between the St. Louis distributors, on the 
one hand, and Anheuser distributors in the other areas, on 
the other, the Court held that this did not defeat a Robin- 
son-Patman claim, since ‘‘a price discrimination within 
the meaning of that provision [§ 2(a) of the Clayton Act] 
is merely a price difference.’’ 363 U.S. at 549. The Court 
specifically rejected Anheuser’s contention that the pro- 
hibited price discrimination depended on unreasonably low 
prices or the predatory intent of the seller—‘‘there are no 
overtones of business buceaneering in the §2(a) phrase 
‘discriminate in price.’’’ Ibid. Thus, in the present case, 
the Commission’s insistence that its endorsement of a PR 
price differential stemmed from laudable motives (i.e., pro- 
tection of the all-requirements customers) is quite irrele- 
vant if, in operation, this price differential may substan- 
tially lessen competition or injure or prevent competition. 
As the Supreme Court observed in F.7.C. v. Sun Oil Co., 
371 U.S. 505 at 523 (1963), ‘‘We discern in $2... [no] 
intent to authorize suppliers, in response to... pressures 
ereated solely at the retail level, to protect, discrimina- 
torily, sales to one customer at the expense of other 
customers.”’ 


Given the pervasive and basic nature of the antitrust 
laws, it is not surprising to find that the cases involving 
regulated industries, even where the regulatory statute 
was promotional in nature or contained explicit partial 
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exemption from the antitrust laws, have condemned con- 
tractual arrangements similar to the one under review here. 
The Shipping Act of 1916, 39 Stat. 733, as amended, 46 
U.S.C. § 801, was designed in large measure to promote 
the shipping industry. While prohibiting certain practices 
by water carriers, the Act vested in the Federal Maritime 
Board power to approve all rate agreements except those 
found to be unjustly discriminatory in violation of Sections 
16 and 17 of the Act; approved agreements were spe- 
cifically exempted from the antitrust laws. In 1952, the 
Federal Maritime Board approved a rate system proposed 
by a conference of carriers in the Far East trade, under 
which a shipper would pay 912% less for the same service 
if he signed an exclusive patronage contract with the con- 
ference, This dual-rate system was devised by the seven- 
teen members of the conference to meet the competition 
of the sole non-conference member, Isbrandtsen Company, 
TInec., which had traditionally offered a 10% discount below 
the conference rates. On appeal from the Board’s decision, 


Isbrandtsen charged that the dual-rate structure violated 
Section 14 Third, 46 U.S.C. § 812, which prohibits water 
carriers from retaliating against a shipper through cer- 
tain specified devices or ‘‘resort to other discriminating 
or unfair methods.” In finding in favor of Isbrandtsen, 
the Supreme Court held, Federal Maritime Board v. 
Isbrandtsen, 356 U.S. 481 at 493 (1958) : 


<<Sinee the Board found that the dual-rate contract 
of the Conference was ‘a necessary competitive meas- 
ure to offset the effect of the non-conference competi- 
tion’ required ‘to meet the competition of Isbrandtsen 
in order to obtain for its members a greater participa- 
tion in the cargo moving in this trade,’ it follows that 
the contract was a ‘resort to other discriminating or 
unfair methods’ to stifle outside competition in viola- 
tion of § 14 Third.”’ 


Two recent ICC cases have established that exclusive 
patronage contracts (and even those less than exclusive) 
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will not be countenanced in the transportation industry, 
notwithstanding the promotional aspects of the Interstate 
Commerce Act. In Contract Rates—Rugs and Carpeting— 
Amsterdam, N.Y., to Chicago, 313 ICC 247 (1961), the 
Commission had before it a railroad’s proposal to reduce 
rates where the shipper agreed for one year to move at 
least 80% of its traffic over the road’s line. In holding 
such an arrangement unlawful, the Commission observed 
that the lower contract rate could not be translated into 
cost-of-service data, since the volume of traffic tendered by 
each shipper was not a factor, and that 


“the inevitable effect of a substantially exclusive 
patronage contract . . . is to destroy competition for 
the duration of the contract. During the term of the 
contract ... the shipper’s vested interest in the reduced 
rate would discourage or prevent acceptance of an 
offer of superior transportation service at an equiva- 
lent or lower rate, nullifying any inherent advantages 
of other transportation agencies as a competitive fac- 
tor.’? 313 ICC at 253. 


On appeal to a three-judge federal district court, New 
York Central RR. v. U. S., 194 F. Supp. 947 (S.D.N.Y. 
1961), the Commission’s ruling was affirmed. In deter- 
mining whether the contract rates were a ‘‘destructive 
competitive practice’? within the meaning of the national 
transportation policy, the court turned for guidance to 
antitrust precedents. It found that the tariff in question 
“would violate §3 of the Clayton Act if that applied to 
services’’, 194 F. Supp. at 951, and it found relevant the 
provision of the Shipping Act under which the Supreme 
Court, in the Isbrandtsen case, supra, had condemned a 
dual-rate system. The district court’s decision was 
affirmed by the Supreme Court, 368 U.S. 349 (1962). 


In a subsequent case involving the same type of rate, 
Guaranteed Rates, Sault Ste. Marie, Ontario, to Chicago, 
315 ICC 311 (1961), the ICC, in the face of a truly impres- 
sive showing that the contract rate in question (offering 
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reduced rates when 90% of the tonnage was shipped over 
the lines of the two railroad applicants) had been designed 
to halt a severe erosion of the railroad’s share of the mar- 
ket, 315 ICC at 316-18, rejected the contract rates and took 
the occasion to advise the industry: 


“In Contract Rates, Rugs and Carpeting, from 
Amsterdam, N.Y., supra, some foresaw the possibility 
of permitting the so-called contract rates in certain cir- 
cumstances. Certainly the facts herein, however, are 
about as conducive to approval as any which could be 
imagined. Thus, carriers which require our approval 
of their rates should be on notice that, in the absence 
of a statutory amendment, contract rates and agreed 
charges are deemed unlawful per se.’’ 315 ICC at 323. 
[Emphasis added.] 


The cases involving anticompetitive practices under the 
Natural Gas Act, while less directly in point, are, in keeping 
with the primacy of the antitrust laws, wholly consistent 
with the Isbrandtsen and ICC cases. In City of Pittsburgh 
v. F.P.C., 99 U.S. App. D.C. 113, 237 F. 2d 741 (1956), this 
Court set aside the FPC’s action, under Section 7(b) of 
the Act, permitting a pipeline to abandon natural gas 
service previously rendered through one of its main trans- 
mission lines. Because the pipeline proposed to utilize the 
line for the shipment of petroleum products (over which 
the FPC has no jurisdiction) once the line was withdrawn 
from gas service, a group of barge operators had opposed 
the project, contending that, in passing upon abandonment, 
the FPC should consider the fact that conversion of the 
line to transportation of petroleum products would have 
anticompetitive effects. The Commission’s refusal to give 
any consideration to these factors resulted in reversal 
here, the Court stating: 


‘‘The Commission, while it ‘has no power to enforce 
the Sherman Act [15 U.S.C.A. $$ 1-7, 15 note] as such 
* * * [and] cannot decide definitely whether the trans- 
action contemplated constitutes * * * an attempt to 
monopolize which is forbidden by that Act * * *,’ never- 
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theless ‘cannot without more ignore the [Act].’ Thus, 
if it appears that Texas Nastern’s project would tend 
to produce ronopolization of a petroleum products 
market, the Commission cannot ignore that fact merely 
because it is an antitrust factor and such factors have 
been placed within the ken of the Attorney General.’’ 
99 U.S. App. D.C. at 126, 237 F. 2d at 754. 


In California v. F.P.C., 369 U.S. 482 (1962), the Supreme 
Court clearly defined the subordinate role assigned to the 
FPC where the antitrust laws are concerned. In that case, 
the FPC had approved the merger of two pipelines under 
Section 7 of the Act at a time when an antitrust suit 
challenging the antecedent stock acquisition was pending 
in a federal district court. (The district court had continued 
the antitrust suit pending final decision by the FPC.) 
While citing City of Pittsburgh with approval for the 
proposition that antitrust factors must be considered by 
the Commission in determining public convenience and 
necessity under Section 7 of the Natural Gas Act, the 
Court specifically found that ‘‘there is no ‘pervasive regu- 
latory scheme’ including the antitrust laws that had been 
entrusted to the Federal Power Commission.’’ 369 U.S. at 
485. From this the majority concluded that primary juris- 
diction was in the courts and that the Commission should 
have stayed its hand. Describing the interrelationship of 
the courts and the commissions on antitrust matters, the 
Court stated: 


“Our function is to see that the policy entrusted to 
the courts is not frustrated by an administrative 
agency. Where the primary jurisdiction is in the 
agency, courts withhold action until the agency has 
acted. ... The converse should also be true, lest the 
antitrust policy whose enforcement Congress in this 
situation has entrusted to the courts is in practical 
effect taken over by the Federal Power Commission.”’ 
369 U.S. at 490. 


The conclusion reached in California v. F.P.C., that de- 
termination of antitrust matters belongs primarily with the 


38 


courts and that in this area regulators have no expertise, 
had previously been suggested in a number of leading law 
review articles on the subject: 


“‘Sinee the antitrust laws represent a fundamental 
national economic policy, the courts should insist that 
this policy be given its full effect except where con- 
gressional direction or conditions in the industry 
clearly require otherwise. This is particularly im- 
portant since regulatory agencies, unlike reviewing 
courts, deal chiefly with the affairs of a single indus- 
try and thus may tend to adopt the viewpoint of the 
industry.’? Note, Regulated Industries and the Anti- 


trust Laws: Substantive and Procedural Coordination, 
58 Col. L. Rev. 673 at 697 (1958). 


See also L. Schwartz, Legal Restriction of Competition in 
the Regulated Industries: An Abdieation of Judicial 
Responsibility, 67 Harv. L. Rev. 436 (1954) ; Jaffe, Primary 
Jurisdiction Reconsidered: The Anti-Trust Laws, 102 U. of 
Pa. L. Rev. 577 (1954); B. Schwartz, Primary Administra- 
tive Jurisdiction and the Exhaustion of Litigants, 41 Geo. 
L. J. 495 (1953). 


I APART FROM WHETHER THE FEDERAL POWER COMMIS- 
SION HAS POWER TO APPROVE A DUAL-RATE STRUC- 


TURE, ITS ACTION HERE WAS UNSUPPORTED BY THE 

RECORD AND CONSTITUTED AN ABUSE OF DISCRETION 

Even if it be assumed, contrary to the authority set 
forth in Point I, that (1) the Federal Power Commission 
has power under the Natural Gas Act to design or approve 
protective rates for a pipeline subject to its jurisdiction, 
and (2) the antitrust laws do not completely bar the Com- 
mission from exercising such power, its action here was 
nonetheless unlawful in that it was not supported by the 
evidence and, on the basis of the record as a whole, it 
constituted an abuse of discretion. 


(It should be apparent, of course, that even where the 
anticompetitive effects of a proposed rate do not render 
it an outright violation of the antitrust laws—thereby 
completely depriving the Commission of jurisdiction to 
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approve it—the fact that the rate has serious anticompeti- 
tive effects should be a compelling reason for the Commis- 
sion to disallow it. So, too, if the overriding purpose of 
the Act ‘‘to protect consumers from exploitation at the 
hands of natural gas companies’’ does not flatly prohibit 
the Commission from imposing restraints on a pipeline’s 
customers at the request of the pipeline and for the pipe- 
line’s immediate benefit, it surely indicates that such re- 
straints should be applied rarely, and then only in the 
most compelling circumstances. ) 


A. The Commission Improperly Limited the Scope of 
Its Inquiry 


A careful reading of the Commission’s opinion strongly 
suggests that the Commission treated this case as though 
all parties had agreed that Columbia was entitled to pro- 
tection against competition and that its function there- 
fore was merely to determine what type of PR rate 
was most desirable and not whether a PR rate was desir- 
able or even permissible. This erroneous approach may 
well have been a consequence of the way in which the case 
reached the Commission—on Columbia’s exceptions and 
supporting memorandum, without opportunity for oppos- 
ing parties to submit either a statement in support of the 
examiner’s decision or a reply to Columbia’s arguments.” 
While theoretically the Commission could have perused the 
briefs filed with the examiner or even the transcript of the 
hearing itself, it appears not to have done so, for at the 
outset of its opinion it stated, ‘‘no party to the proceedings 
denied that Columbia was entitled to some relief to protect 
its markets’? (R. 3012), and ‘‘the examiner and all parties 
conceded [Columbia] should have [protection from com- 
petition]’’? (R. 3013).* The Commission was perhaps 


30 As noted supra, p. 10 n. 13, the Commission’s Rules have since been changed 
to prevent a recurrence of this unfortunate situation. 


31 The Commission’s inclusion of the examiner is clearly erroneous; the 
examiner had held only that ‘‘whatever protection’? Columbia was entitled 
to should come in a certificate proceeding. 
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misled into believing it had a stipulated case by a state- 
ment contained in Columbia’s memorandum in support of 
its exceptions (R. 2965) : 

‘¢ All of Columbia Companies’ CDS customers recog- 
nized on the witness stand’ that Columbia Companies 
and their full requirements customers are threatened 
with economic injury and, therefore, are entitled to 
economic safeguards in the public interest.”’ 


1T. 164, 185, 191, 203, 630, 1122 and 1142. 


The transcript references cited by Columbia fail to sus- 
tain its allegation. The reference to T. 1122, representing 
Columbia’s cross of the Lynchburg witness, is perhaps a 
typographical error; nothing on that page or, indeed, in 
any statement made by Lynchburg’s witness or its counsel 
constitutes a recognition that Columbia and its full-require- 
ments customers ‘‘are threatened with economic injury and, 
therefore, are entitled to economic safeguards in the public 
interest.’? Similarly, the reference to T. 1142 seems to be 
an error; the witness on the stand at that juncture was 
presented not by a CDS customer but by the staff of the 
Federal Power Commission. The extent to which the 
other transcript references support Columbia’s plea for 
a PR rate may be gleaned from T. 191 (now R. 191), where 
the witness sponsored by CDS customer United Gas 
Improvement Company testified : 


«Based upon our understanding of Manufacturers’ 
market and the problems presented by it, we appre- 
ciate fully the desire on the part of all the Columbia 
System companies to protect themselves against declin- 
ing load factors. While we appreciate their desire for 
protection, we do not agree with the related, though 
unstated objective, namely, to exclude either directly 
or indirectly, all effective competition in the areas 
which these companies now serve or believe they might, 
in the future, serve. We simply do not believe that 
the Columbia companies should, through this device, 
be permitted to deprive the managements of companies 
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like ours from having a full opportunity to meet the 
requirements of their customers in a manner which is 
most economically feasible and desirable.’’? [Emphasis 
added.] 


It is thus evident that although the Commission treated 
the case as though all parties had stipulated that Columbia 
was entitled to protection against competition, there was 
in fact no such stipulation; to the contrary, all of 
Columbia’s customers who participated actively in the 
proceedings opposed the PR rate (with varying degrees 
of intensity, it is true), while not a single Columbia cus- 
tomer supported the PR rate. 


Accordingly, there was no warrant for the Commission 
to limit its inquiry to the narrow question of what type 
of PR rate should be adopted without first making a mean- 
ingful inquiry into the threshold question whether any 
PR rate was necessary. To answer this threshold ques- 
tion, the Commission should have determined which in- 
terests would be benefited, and to what extent, by the 
adoption of a PR rate, and which interests would be in- 
jured, and to what extent, by its adoption. Assuming that 
both groups were intended beneficiaries of regulation, the 
Commission would then have been in a position to weigh 
the benefits of PR against its drawbacks, to determine the 
equities, and to consider possible alternatives which would 
achieve all or most of the benefits with few or none of the 
drawbacks. This the Commission failed to do. 


1. The Commission Failed to Determine the Impact of the PR Rate 
on the Various Classes of Customers and Hence Precluded Itself 
from Striking a Meaningful Balance 


Recognizing that protection of Columbia would not in 
itself constitute a sufficient reason for approval of the PR 
rate, the Commission sought to relate its action to the 
indirect benefits that would trickle down to Columbia’s cus- 
tomers if Columbia were granted further monopoly benefits 
(R. 3014). On rehearing, apparently realizing that these 


42 


benefits would be obtained at the expense of the PR cus- 
tomers, the Commission narrowed the class it was pur- 
portedly protecting to ‘‘those customers who... have no 
alternate source of supply’? (R. 3079). It is not clear 
whether the Commission was referring to customers who 
presently have no alternative source, or only to customers 
who have no access to an alternative source. Whatever 
the Commission intended, however, it is clear that the pro- 
tected class is, in reality, only the latter group, for the 
benefit to Columbia is derived at the expense of both the 
actual PR customers (few in number and accounting for 
only a small percentage of Columbia’s sales) and the 
potential PR customers, i.e., CDS customers who would, 
but for the existence of the PR tariff, avail themselves of 
a second source. (Indeed, it was for this very reason that 
the PR rate was opposed by so many of the CDS cus- 
tomers.) But the record is totally devoid of even a listing 
of which CDS customers, if any, have no access to a second 
source, and, in any event, not a single customer from this 
group appeared at the hearing to favor the proposal or 
in any way asked for the protection bestowed by the Com- 
mission. Moreover, if the Commission is to favor this 
strangely silent and anonymous group of customers at the 
expense of those customers who have access to an alter- 
nate supply, it is required, at the very minimum, to weigh 
the benefit to the one group as against the injury to the 
other. It did not do so here. Rather it accepted the same 
protectionist arguments which, with judicial approval,” 
it had previously rejected—that the first pipeline render- 
ing service in or to an area will suffer if a second pipe- 
line is permitted to compete for its market, causing 
loss of revenue to the first pipeline and a consequent bur- 
den to its customers. But the Commission made no such 
calculation, presumably because it could not. As to the 
benefit to the one group, the Commission did state that 
without PR there would be a ‘‘deterioration of some of 


32 See cases cited supra, pp. 22-24. 
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Columbia’s markets’’, but it failed to make any reference 
to the extent of the deterioration, the likely dollar impact, 
or the probability that deterioration in ‘‘some of Columbia’s 
markets’? might be more than offset by improvements in 
other Columbia markets. The ‘‘study’’ presented by 
Columbia to show deterioration (Exh. 10, R. 1569-71; see 
also Exh. 24, R. 1598-1601) was based on a number of 
fallacious assumptions, the most notable of which was the 
assumption that cutbacks by PR customers would not be 
offset by increased sales on the System. (In the past twelve 
years, Columbia’s wholesale sales have increased every 
year, more than doubling during the period, and whole- 
sale revenues have more than tripled.) Of this study, the 
examiner stated (R. 2883): 


‘*At the most this study is very speculative in that 
it gives no consideration to the load factor of pur- 
chases from other sources that may be developed by 
the customers of Atlantic and Kentucky Gas due to 
the taking on of the interruptible markets made possible 
by the lower commodity rate for gas from such other 
sources, Thus the study falls within the same cate- 
gory as referred to by the Court in Lynchburg Gas 
Company v. F.P.C., 275 F.2d 847, $49, wherein such 
evidence was referred to as being simply assertions of 
possibility and not supporting Atlantiec’s stand as to 
the displacement of gas. The above hypothesis as 
to a showing of injury rests on the further assump- 
tion that the demand for gas off the Columbia system 
will remain at the same level. At the present time 
Columbia’s estimates of increase in future demands 
off its system is more than 25 per cent during the 
next five years and it is seeking substantial additional 
supplies of gas to meet the increasing demands.’? 


The Commission’s order makes no finding as to the proba- 
tive value of this exhibit; indeed, it makes no mention of 
it at all. 


As to the countervailing losses, the Commission again 
made no finding. The examiner, on the other hand, found 
(R. 2883) that Washington Gas Light alone would have 
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incurred penalties of $7,000,000 during 1956-60 had it been 
on the PR tariff. Of course, no attempt was made to 
measure the very real loss to Washington, or to other 
Columbia customers (and the ultimate consumers), as a 
result of their purchasing at Columbia’s higher rates 
rather than at the lower rates offered by Columbia’s com- 
petitors; the examiner’s tabulation (R. 2878-79) shows a 
difference of 5-8¢ per Mef between the two. Thus, what- 
ever ‘‘balancing’’ was done (ef. R. 3022), the Commission 
failed to determine the two factors which might have been 
relevant—the extent of the probable benefit to customers 
without access to a second source and the extent of the 
probable loss to the remaining customers. 


The Commission’s failure to determine and weigh these 
general equities necessarily meant that it blinded itself 
to the equities inhering in specific fact situations. For 
example, the fact that Lynchburg is served through a 
lateral, for which an onerous facility charge is levied, 
coupled with Seaboard’s refusal to increase deliveries 
through the existing lateral makes application of the PR 
rate to Lynchburg especially inappropriate. In seeking 
PR protection, it was obviously Columbia’s theory that its 
customers should not defect because Columbia is able and 
eager to serve them; clearly, this theory cannot be applied 
to the sale to Lynchburg, where Columbia’s ‘‘eagerness’’ to 
serve carries with it special charges not levied on other 
customers. 

We would concede that the PR rate is good for Columbia, 
but unless the theory that ‘‘What’s good for Columbia is 
good for the public interest’’ has been made a part of the 
Natural Gas Act, the Commission’s action here must fail.** 


2. The Commission Failed to Consider Less Restrictive Alternatives 


By limiting the scope of its inquiry, the Commission 
failed to give adequate consideration to less restrictive 


33 That such a theory has not been made a part of the antitrust laws, see 
Northern Pacific Railway v. U.S., 356 U.S. 1 at 8 (1956), quoted supra, p. 29. 
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alternatives offering protection to Columbia—assuming 
Columbia needs protection. For example, Lynchburg’s 
witness suggested that if protection were necessary, an 
appropriate method for providing it would be to impose 
a uniform minimum bill for all customers—not just those 
purchasing from a second source—measured by 50% of 
the customer’s historic purchase volumes. This would 
assure Columbia that no customer could cut back its takes 
by more than 50%, while avoiding the discriminatory 
and severely anticompetitive effects of the rate the 
Commission approved. But Lynchburg’s proposal was 
neither approved nor rejected by the Commission—it was 
simply ignored. This was error. Michigan Consolidated 
Gas Co. v. F.P.C..108 U.S. App. D.C. 409 at 429 n. 56, 283 
F, 2d 204 at 224 n. 56 (1960), cert. denied, 364 U.S. 913. 


As Mr. Justice Brennan recently noted: 


‘‘the problem is not simply whether some justification 
can be found, but whether the restraint so justified is 


more restrictive than necessary, or excessively anti- 
competitive .... 


‘‘Another pertinent inquiry would explore the avail- 
ability of less restrictive alternatives.’?> White Motor 
Co. v. U.S., 372 U.S. 253 at 270-71 (1963) (concurring 
opinion). 


B. The PR Charges Cannot Be Related to the Cost of 
Rendering PR Service 


The prohibition against undue discrimination, contained 
in Section 5(a) of the Natural Gas Act, like the prohibition 
against price discrimination in the Robinson-Patman Act, 
does not bar differences in price if the differences are 
related to differences in the seller’s costs. What makes a 
discrimination ‘‘undue’’ under the Natural Gas Act—what 
makes the PR rate penal rather than compensatory—is the 
fact that the charges imposed bear no relationship to the 
cost of rendering the service. 


The actual operation of the two-part CDS rate has been 
discussed in our Statement of the Case, supra, pp. 45. 
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It will be remembered that while this rate schedule does not 
require a customer to purchase any particular quantity 
of gas, the demand charge in the rate (which, as noted, is 
a capacity charge designed to reflect the cost to the pipe- 
line of the facilities necessary to make the sale) is in the 
nature of a minimum bill.* The PR rate would impose 
on the customer who obtains a second source of supply two 
additional minimum bill provisions. One of these is an 
annual minimum commodity charge, to be fixed by reference 
to the load factor at which the customer purchased in the 
base period (the two years immediately prior to the ac- 
quisition of a second souree), and the other is a monthly 
minimum commodity charge fixed by reference to the load 
factor at which the customer purchased in his month of 
minimum take during the base period. 


Although Columbia’s rates have purportedly been de- 
signed to make certain that each customer, no matter 
what his load factor, is contributing his fair share of the 


costs of service and no more, the PR rate is apparently 
based on the assumption that the high-load-factor cus- 
tomer actually makes a greater contribution to Columbia 
than the low-load-factor customer and that Columbia has 
an interest in its customers’ load factors which becomes 
vested and enforceable as soon as the customer purchases 
from a second source of supply. Thus, the dual-rate clas- 
sification established by the PR tariff creates gross dif- 
ferentials in rates which are unrelated to differences in 
the costs of service. For example, if one of two otherwise 
identical customers purchasing at 70% load factor com- 
mences to acquire a portion of its supply from another 
pipeline and for identical reasons (e.g. unusual weather 
conditions, an increase in the number of home heating cus- 
tomers) the load factor of both companies drops to 50%, 


34 The fact of this demand charge provides an economic incentive to the 
customer to purchase at as high a load factor as he economically can in order 
that this fixed charged may be spread over the largest possible number of units 
purchased. 
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the partial-requirements customer would be required to 
pay for volumes of gas it did not take—thus increasing 
its rates for the volumes it did take—while the all-require- 
ments customer would be subject to no such surcharge. The 
adverse effect (if any) of the decline in load factor on 
Columbia would, of course, be the same in both eases. 
Again, assuming a customer with a 70% load factor, after 
acquiring a second source of supply, experiences a drop in 
load factor to 50%, it would be subjected to a surcharge 
not imposed upon an all-requirements customer whose load 
factor remained constant at 50%, even though Columbia’s 
cost of serving the two customers would be identical. 


Thus, as the ICC held in rejecting a similar rate 
differential ; 


‘‘The principle upon which the respondent attempts to 
justify these contract rates does not appear to be 
susceptible to translation into cost-of-service data.’’ 
Contract Rates—Rugs and Carpeting—Amsterdam, 


N.Y., to Chicago, supra, 313 ICC at 251. 


And as Judge Jerome Frank, speaking for a three-judge 
federal district court ten years earlier, held, ‘‘Dual-rate 
provisions which authorize arbitrary differentials are ob- 
viously not reasonable . . . and unreasonable discrimina- 
tion is the equivalent of ‘unjust’ discrimination.’’ 
TIsbrandtsen Co. v. U.S., 96 F. Supp. 883 at 889 (S.D.N.Y. 
1951), aff’d by an equally divided court sub nom. Ludwig 
Mowinckels Rederi v. Isbrandtsen Co., 342 U.S. 950 (1952). 


C. The PR Filing Was in Derogation of the Underlying 
Contracts and Should Have Been Rejected by the Com- 
mission 

In the Mobile case—United Gas Pipe Line Co. v. Mobile 

Gas Service Corp., 350 U.S. 332 (1956)—the Supreme 

Court held that a pipeline may file a rate change under 

Section 4(d) only if such change is not in conflict with its 

underlying service agreements with its customers. At the 
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time Columbia made its PR filing in August 1958, the 
twenty-year service agreement between Atlantic Seaboard 
and Lynchburg provided that Lynchburg would be served 
under the CDS-1 Rate Schedule on file with the FPC 
“or any effective superseding Rate Schedule.’’ This 
latter provision was designed to permit Seaboard to file 
for rate increases, see United Gas Pipe Line Co. v. Memphis 
Light, Gas and Water, 358 U.S. 103 (1958); it was ob- 
viously not designed—and the examiner so held (R. 2889) 
—to permit Seaboard to terminate the existing contract, 
and to require Lynchburg to enter into a new contract and 
accept service under a less advantageous rate schedule. 


In its order of November 27, 1962, the Commission, 
reversing the examiner’s ruling, held (R. 3013): 


‘“‘While it is undoubtedly true that the CDS-PR cus- 
tomers of Columbia will have to enter into new service 
agreements under the new rate schedules, the sched- 
ules themselves are covered by the phrase ‘or any 
effective superseding rate schedule’, and there was no 
need to obtain the consent of the customers to file these 
tariff changes.”’ 


Lynchburg’s application for rehearing pointed out (R. 
3066-67) that such an interpretation rendered the service 
agreement a snare and a delusion for the distributing 
company, binding it to continue purchases for twenty 
years, but providing nothing in return, either as to an 
assured rate level or as to an assured rate form. In denying 
rehearing, the Commission shifted its ground completely. 
Noting (1) that on October 98, 1958, four weeks after the 
PR filing became effective pending the outcome of hear- 
ings,” Lynchburg had entered into a new service agree- 


35 Ag wo have noted (supra, p. 6), Seaboard had proposed to make the 
filing effective on October 1, 1958. In suspending, the FPC suspended for 
only one day, although it has power to, and almost invariably docs, suspend 
for five months; the necessity for the shortened suspension period was not 
explained. 
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ment (in order to obtain an inereased allotment to meet 
its needs for the 1958-59 winter season), (2) that the new 
service agreement contained the standard reference to the 
“‘Terms and Conditions’’ of Seaboard’s effective rate on 
file, and (3) that after October 2, 1958, as a result of the 
PR filing, those ‘‘Terms and Conditions”’ called for trans- 
ferring CDS customers to the CDS-PR tariff if they 
obtained a second supplier, the Commission held (R. 3080- 
81) that Lynchburg had, by the October 28, 1958 service 
agreement, agreed to be transferred to the PR Schedule. 
This misses the legal point raised by Mobile. Seaboard’s 
right to file in August 1958 must be determined by its 
contracts at that time, not by its contracts two months 
later. Not only is this the obvious holding of Mobile, but 
any other result would rob Mobile of all substantive mean- 
ing, since, by delaying a rate proceeding long enough, the 
Commission could in effect compel each customer, pend- 
ing the outcome of the hearing, to enter into a new service 
agreement (required whenever a customer needs an in- 


creased supply, or every 2-3 years on the average) and 
thereby ‘‘ratify’’ the rate filing. 


The FPC’s misunderstanding of Mobile is best illus- 
trated by the share-the- future-load redetermination provi- 
sion which the Commission wrote into the PR rate. Despite 
Mobile’s holding that ‘‘the [Natural Gas] Act provides no 
‘procedure’ either for making or changing rates’? and 
that the power of the Commission is merely ‘‘to review 
rates set initially by natural gas companies,’’ 350 U.S. at 
343, the Commission here substituted its managerial dis- 
cretion for that of the pipeline and its customers by impos- 
ing the redetermination provision to assure Columbia a 
right to ‘‘participate’’ in its customers’ future growth. 


Each of the foregoing, we submit, argues strongly for 
rejection of the PR rate; together, they require it. As this 
Court recently held in Bebchick v. Public Utilities Commis- 
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sion, D.C. Cir. No. 16454, Jan. 31, 1963, slip op. p. 11, cert. 
denied, 373 U.S. 913, it is ‘‘not consistent with consumer 
interests to resolve so many of the doubts in favor of a [rate 
proposal] not shown to have been necessary.’’ 


CONCLUSION 


The Commission’s order of November 27, 1962 should 
be reversed and the case remanded to the Federal Power 
Commission with directions to disallow the PR filings and 
to order the Columbia Companies to refund, with interest, 
all amounts collected thereunder. 


Respectfully submitted, 


Morton L. Sruons 

Barsara M. Smmons 
1815 H Street, N. W. 
Washington 6, D. C. 


PuHEBE E. Gordon 
120 W. Maple Street 
Alexandria, Virginia 
Attorneys for 
Lynchburg Gas Company 
July 29, 1963 
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APPENDIX 
STATUTES INVOLVED 


Natural Gas Act 


Sections 4(a) and (b) of the Natural Gas Act, 52 Stat. 
822, 15 U.S.C. $717¢(a) and (b), provide as follows: 


Section 4. (a) All rates and charges made, 
demanded, or received by any natural-gas company 
for or in connection with the transportation or sale of 
natural gas subject to the jurisdiction of the Commis- 
sion, and all rules and regulations affecting or per- 
taining to such rates or charges, shall be just and 
reasonable, and any such rate or charge that is not 
just and reasonable is hereby declared to be unlawful. 


(b) No natural-gas company shall, with respect to 
any transportation or sale of natural gas subject to the 
jurisdiction of the Commission, (1) make or grant 
any undue preference or advantage to any person or 
subject any person to any undue prejudice or dis- 
advantage, or (2) maintain any unreasonable differ- 
ence in rates, charges, service, facilities, or in any 
other respect, either as between localities or as between 
classes of service. 


Section 5(a) of the Natural Gas Act, 52 Stat. 823, 15 
U.S.C. § 717d(a), provides as follows: 


Section 5. (a) Whenever the Commission, after a 
hearing had upon its own motion or upon complaint 
of any State, municipality, State commission, or gas 
distributing company, shall find that any rate, charge, 
or classification demanded, observed, charged, or col- 
lected by any natural-gas company in connection with 
any transportation or sale of natural gas, subject to 
the jurisdiction of the Commission, or that any rule, 
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regulation, practice, or contract affecting such rate, 
charge, or classification is unjust, unreasonable, un- 
duly discriminatory, or preferential, the Commission 
shall determine the just and reasonable rate, charge, 
classification, rule, regulation, practice, or contract 
to be thereafter observed and in force, and shall fix 
the same by order: Provided, however, That the Com- 
mission shall have no power to order any increase in 
any rate contained in the currently effective schedule 
of such natural-gas company on file with the Commis- 
sion, unless such increase is in accordance with a new 
schedule filed by such natural-gas company; but the 
Commission may order a decrease where existing 
rates are unjust, unduly discriminatory, preferential, 
otherwise unlawful, or are not the lowest reasonable 
rates. 


Section 7(g) of the Natural Gas Act, 56 Stat. 84, 15 
U.S.C. $ 717£(g), provides as follows: 


Section 7. (g) Nothing contained in this section 
shall be construed as a limitation upon the power of 
the Commission to grant certificates of public con- 
venience and necessity for service of an area already 
being served by another natural-gas company. 


Antitrust Laws 


Section 1 of the Sherman Act, 26 Stat. 209, as amended, 
15 U.S.C. § 1, provides in pertinent part as follows: 


$1. Trusts, etc., in restraint of trade illegal; exception 
of resale price agreements ; penalty. 


Every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States, or with foreign 
nations, is declared to be illegal... . 
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Section 2(a) of the Clayton Act, 38 Stat. 730, as amended 
by the Robinson-Patman Act, 49 Stat. 1526, 15 U.S.C. 
§ 13(a), provides in pertinent part as follows: 


§ 13. Discrimination in price, services, or facilities. 
(a) Price; selection of customers. 


It shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, either directly 
or indirectly, to discriminate in price between different 
purchases of commodities of like grade and quality, 
where either or any of the purchases involved in such 
discrimination are in commerce, where such commodi- 
ties are sold for use, consumption, or resale within the 
United States or any Territory thereof or the District 
of Columbia or any insular possession or other place 
under the jurisdiction of the United States, and where 
the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly in 
any line of commerce, or to injure, destroy, or pre- 
vent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, 
or with customers of either of them.... 


Section 3 of the Clayton Act, 38 Stat. 731, 15 U.S.C. § 14, 
provides as follows: 


§ 14. Sale, etc., on agreement not to use goods of 
competitor. 


It shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, to lease or 
make a sale or contract for sale of goods, wares, 
merchandise, machinery, supplies, or other commodi- 
ties, whether patented or unpatented, for use, consump- 
tion, or resale within the United States or any Terri- 
tory thereof or the District of Columbia or any insular 
possession or other place under the jurisdiction of the 
United States, or fix a price charged therefor, or 
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discount from, or rebate wpon, such price, on the con- 
dition, agreement, or understanding that the lessee or 
purchaser thereof shall not use or deal in the goods, 
wares, merchandise, machinery, supplies, or other com- 
modities of a competitor or competitors of the lessor or 
seller, where the effect of such lease, sale, or contract 
for sale or such condition, agreement, or understanding 
may be to substantially lessen competition or tend to 
create a monopoly in any line of commerce. 
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REPLY BRIEF FOR PETITIONER 


Under review here is an order of the Federal Power Com- 
mission authorizing four pipeline affiliates in the Columbia 
Gas System to institute a dual-rate structure under which 
Columbia customers purchasing a portion of their gas 
supply from a competitor of Columbia will be subject to 
certain charges not applicable to customers who agree to 
purchase their entire requirements from Columbia. Peti- 
tioner, an intrastate distributing company which purchases 
from one of the Columbia affiliates, challenges the Commis- 
sion’s action as contrary to the provisions and purposes of 
both the Natural Gas Act and the antitrust laws, and as an 
abuse of discretion. 


The answering briefs of respondent Commission and in- 
tervenor Columbia Companies are predicated on four basic 
(but wholly erroneous) assumptions, each of which is nec- 
essary to support the order under review: (1) that the 


conflict in this case is not between Columbia and its cus- 
tomers but is rather between those customers who have 
access to a competing pipeline and those who do not, (2) 
that because of Columbia’s ‘‘low’’ demand charges, those 
customers having access to a competing pipeline would, if 
not restrained by the PR rate provisions,’ purchase only 
their peak needs from Columbia, (3) that this would result 
in the partial-requirements customers paying less than 
their ‘fair share’’, requiring Columbia to increase its rates 
and thus impose new burdens on the customers having 
no access to a second supply, and (4) that, in any event, 
the propriety of the rate here under review is vindicated 
by the fact that it was proposed by four of Columbia’s 
customers. Because these assumptions are crucial to re- 


1 Throughout their brief, intervenors refer to the PR rates as the ‘‘Ap- 
proved Rates’’, and consistently use the initial capitals as though this were 
their title. Of course the rates under review were ‘¢approved’’ by the Com- 
mission—but this would be true in any appeal from a Commission rate order, 
and in no way enhances the status of the challenged order or immunizes the 
rates from scrutiny on review. 
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spondents’ position, we treat them separately in Point I 
below. In Point II, we answer the claim that petitioner 
was not aggrieved by the order under review. In Point 
III, we discuss respondent’s and intervenors’ responses 
to the issues and arguments presented in our initial brief. 


I. RESPONDENTS’ ERRONEOUS ASSUMPTIONS 
A. ACCESS OF OTHER CUSTOMERS TO A SECOND SOURCE 


In its Opinion (R. 3014), and even more sharply in the 
order denying rehearing (R. 3079), the Commission sought 
to justify its action on the grounds that, by protecting 
Columbia, it was really protecting ‘‘those customers of 
Columbia who, unlike Lynchburg, have no alternate sources 
of supply’’. In our initial brief we pointed out (p. 42) 
that the Commission must be referring to customers who 
have no access to a second source (since customers having 
access could, and but for PR presumably would, avail them- 
selves of the same opportunity as Lynchburg), and we noted 
that ‘‘the record is totally devoid of even a listing of which 
CDS customers, if any, have no access to a second source’’. 


Neither respondent nor intervenors have attempted in 
their briefs to supply this record deficiency. Yet respond- 
ent has no hesitation in repeating the argument that the 
Commission’s action was necessary to place the all- 
requirements customers in a position of parity with peti- 
tioner, who, through a ‘‘mere accident of geography” (Br. 
15), is one of those ‘‘more fortunate customers’’ (Br. 32) 
“lucky enough’’ (Br. 35) to have access to multiple sources 
of supply. 


Preliminarily, it should be noted that ‘‘mere accidents of 
geography’’ quite frequently lead to differences in rates. 
It is only because of an accident of geography that Colum- 
bia’s rates in Virginia are higher than its rates in Ken- 
tucky and Ohio. And it is because of another accident of 
geography—the fact that Lynchburg, unlike most Columbia 
customers, is located 30 miles from Columbia’s main trans- 
mission line—that petitioner pays the highest facility 
charge of any Columbia customer (see Initial Br. 5). 
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But insofar as access to a second source is concerned, 
there is real doubt as to just how much of an advantage 
Lynchburg enjoys over other customers. Since neither the 
Commission nor Columbia have supplied any information 
as to which customers lack access to a second source, we 
undertake here the task of compiling such information 
with respect to the customers served by Atlantic Seaboard, 
Lynchburg’s supplier. 


Seaboard’s 1962 Annual Report filed with the Federal 
Power Commission shows its jurisdictional sales for 1962 
as follows :* 


Washington Gas Light Co. 60,005,762 Mcf $34,184,523 
Baltimore Gas & Electric Co. 48,284,198 24,829,460 
Commonwealth Natural Gas Corp. 35,477,988 17,694,456 
Roanoke Gas Co. 3,588,325 1,871,601 
Lynchburg Gas Co. 1,674,370 854,587 
City of Charlottesville, Va. 1,363,558 841,301 
Zebulon Gas Co. (Ky.) 12,058 5,498 
Blue Ridge Gas Co. 8,037 4,094 


As noted in our initial brief (p. 3), and as shown by the 
record (see map, R. 1572; ef. R. 464), Washington, Balti- 
more, and Commonwealth are more conveniently located 
to the Transco line than to the Seaboard line—in fact, the 
facilities of each of the three intersect the Transco main 
line. Roanoke Gas Company has recently contracted to 
purchase 7,789 Mef a day from East Tennessee Natural 
Gas Company. Charlottesville is located only 10 miles 
from Transco’s main line, having better access to Transco 
than petitioner. Zebulon, which, unlike the other customers, 
purchases in Kentucky, is no longer a customer of Sea- 
board, having been transferred to Seaboard’s affiliate, 
United Fuel, by FPC order of January 16, 1963.4 This 
leaves only Blue Ridge, which did not become a cus- 
tomer of Seaboard until 1962—long after the conclusion of 


2 As in our initial bricf, we exclude sales to affiliates. 
3FPC Docket No. CP64-21, order issued September 26, 1963. 
4 United Fuel Gas Co., 29 FPC 90. 
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hearings in this case. Although Blue Ridge is only about 
35 miles from Transco’s line, we would concede that in 
view of the size of Blue Ridge’s operations, it would prob- 
ably not be feasible to construct a 35-mile lateral to serve 
it (unless sales could be made along the way), so that it 
might be said that Blue Ridge presently ‘‘lacks access’’ to 
a second source of supply. 


Thus, customers purchasing 99.99% of Seaboard’s gas 
do in fact have access to a second source, and the one cus- 
tomer who may not have access was not a customer at 
the time the PR rates were filed and at the time hearings 
were held thereon. And while it may be argued that the 
injury from PR to those customers having access to a 
second source is balanced by the benefit accruing to Sea- 
board, it clearly cannot be argued, as the Commission would 
have it, that the injury from PR is balanced by the benefit 
to Blue Ridge. 


B. COLUMBIA'S RATES AS COMPARED WITH THOSE 
OF COMPETITORS 

Although failing to pass on the examiner’s finding (R. 
2879) that Columbia’s rates overall (i.e., demand charge 
plus commodity charge) were substantially higher than 
those of its pipeline competitors, the Commission asserted 
(R. 3014) that ‘‘Columbia’s competitors have a much higher 
demand charge’’, and implied that the combination of 
“¢«Columbia’s low demand rates’’ and admittedly high com- 
modity rates would result in overall charges which, while 
higher than those of its competitors at high load factors, 
would be lower at low load factors. From this, the Com- 
mission reasoned that Columbia’s customers would, if not 
restrained by the PR schedules, find it advantageous to 
take their low-load-factor purchases from Columbia and 
transfer their high-load-factor purchases to Columbia’s 
competitors. In their briefs to this Court, both respondent 
(Br. 8, 20, 25, 27) and intervenors (Br. 8, 9, 10, 17-18) echo 
the Commission’s assertions as to Columbia’s ‘‘low’’ de- 
mand charges and the conclusions as to the effect of such 
rate structure. 


5 


| In point of fact, however, as respondent itself now ad- 
mits (Br. 24; App. D), Transco’s rate to Lynchburg is lower 
at all load factors; not only is Transco’s commodity charge 
to Lynchburg lower than Seaboard’s (27.3¢ vs. 32.2¢) but its 

\ demand charge is also lower ($2.91 vs. $3.25).5 (Respond- 
ent attempts to make Seaboard’s demand rate appear lower 
by using the figure recommended in June 1963 by an ex- 
aminer in another proceeding; Seaboard’s effective rate 
today, however, is precisely the same as it was when the 
examiner in the present case wrote his decision and when 
the Commission issued its order—$3.25 demand and 32.2¢ 
commodity.) Nor is the Transco situation unique. As a 
result of sharp reductions in Tennessee Gas Transmis- 
sion’s demand charges filed pursuant to FPC order of 
December 21, 1962,° five weeks before denial of rehearing 
in this case, Tennessee’s demand charges are below that of 
Columbia’s Kentucky Gas ($2.53 vs. $2.62), and within a 
few cents of that of Home ($3.74 vs. $3.70), while Ten- 
nessee’s commodity charges are, of course, much lower 
than Columbia’s. 


Respondent’s additional allegation (Br. 24), that ‘‘it 
manifestly would be to Lynehburg’s advantage to purchase 
at a high load factor from Transco, so as to . . . avoid its 
minimum bill’’, is equally without substance—the Transco 
rate schedule under which Lynchburg purchases contains 
no minimum bill. 


C. PETITIONER'S “FAIR SHARE” 


Throughout its brief, respondent repeats two arguments 
which, when applied to petitioner, lead to illogical and 
grossly inequitable results. On the one hand, respondent 
asserts that the protective dual rate is necessary to prevent 
customers like petitioner from shifting part of ‘‘their 


5 Even these figures do not tell the whole story, Transco’s demand charge 
has a sliding billing demand, which substantially reduces the demand charge 
during the summer months; an optional Transco rate (OG-2), which, like the 
Seaboard rate, does not contain this feature, carries a still lower demand 
charge—$2.40. 


6 28 FPC 1100, 
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share’’ of Seaboard’s fixed costs to other customers (Br. 
34) and to insure that petitioner will pay the costs which 
are ‘“‘rightfully payable’’ by it (Br. 38), so that other cus- 
tomers will not be ‘‘required to subsidize’’ petitioner (Br. 
25).7 Respondent’s implicit theory that these dire con- 
sequences would result if petitioner were permitted to re- 
duce its load factor necessarily rests on the assumption 
that prior to its acquisition of a second supply petitioner 
was paying exactly its fair share and no more. 


On the other hand, respondent contends that because of 
the operation of the Commission’s formula for allocating 
costs between demand and commodity* Seaboard’s high- 
load-factor customers pay more of the fixed costs than the 
low-load-factor customers (see Resp. Br. 25; Int. Br. 
5, 9). As respondent itself concedes (Br. 19 n. 25), peti- 
tioner has historically been a high-load-factor customer— 
i.e., under respondent’s definition, has historically paid for 
proportionately more of the fixed costs than customers pur- 
chasing at lower load factors. The PR rate would require 
petitioner to continue these more-than-proportionate pay- 
ments on the ground that petitioner has done so in the 
past. 

Assuming, as respondent suggests, that low-load-factor 
customers do not pay for all of the fixed costs attributable 
to their purchases, the remedy would seem to be to design 
rates which will assure that all customers, whatever their 
load factor, will pay their fair share of such costs. There 
is no logic to designing rates inequitably® and then adding 
anticompetitive protective rates to prevent the high-load- 
factor customers from obtaining a lower-priced second 
source. 


7 That the PR customers will, in all likelihood, end up ‘‘subsidizing’’ the 
CDS customers, see R, 335-44; 920-21. 


8 Respondent’s discussion (Br. 17-20, 25) gives the impression that its 
formula is fixed and immutable. But the inequitable results produced by the 
formula are remediable at will by respondent. 


9 Respondent itself states (Br. 27), ‘‘Columbia’s rate designs generally favor 
low-load factor purchases’’. 
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Moreover, while respondents have correctly stated (Int. 
Br. 6, 7 n. 1) that Columbia operates at a low load factor 
while Columbia’s competitors operate at high load factors, 
they have failed to indicate that this is a matter of choice 
on Columbia’s part. The customers of Columbia’s com- 
petitors are able to purchase at high load factors, notwith- 
standing the wide seasonal fluctuations in the demand for 
gas for heating, (a) by selling substantial portions of the 
off-peak gas for boiler fuel use, and (b) by supplementing 
their regular contract demand gas with peaking gas, pur- 
chased from the supplying pipeline during the winter 
months only (this gas normally comes from storage fields 
near the points of distribution). Columbia, on the other 
hand, sharply limits the amount of gas its customers may 
resell for boiler fuel use, and, alone among the pipelines 
serving the Northeast, refuses to provide a peaking 
service.’° 


This difference accounts for the existence of minimum- 
take provisions of 65% or so in certain of the tariffs of 


Columbia’s competitors, and no minimum-take provisions, 
until now, in Columbia’s tariffs. It makes sense to have a 
65% minimum bill provision in the tariff of a pipeline which 
operates at close to 100% load factor, and which aids its 
customers in maintaining high load factors. But such a 
minimum bill for a pipeline like Columbia, which operates 
at 50% load factor and which makes it difficult for its cus- 
tomers to maintain high load factors, is an absurdity. 
Whatever else may be said about minimum bills, there 
can be no justification for a minimum bill set at a higher 
figure than the systemwide average.” 


10 See, ¢.9., Atlantic Seaboard Corp., 29 FPC 385 at 386 (1963). 


11 Respondent repeatedly displays a surprising lack of knowledge of the 
varying load factors of Columbia’s customers. Thus it states (Br. 28) that 
““low load factor customers ‘... are more likely to be small distribution com- 
panies than large ones’ (R. 132).’’? Not only is respondent's record citation 
wholly inapposite—the point discussed at R. 132 was the relationship between 
size and access to a competing pipeline, with no mention at all of load factor— 
but the conclusion drawn by respondent is contrary to fact: Lynchburg, one 
of the smaller distribution companies on the Columbia System, has one of 
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D. THE “JOINT STATEMENT” 


Both respondent (Br. 4-5, 6, 14, 34 n. 48) and intervenors 
(Br. 15, 15, 29, 32, 34) rely heavily on a ‘‘Joint State- 
ment of Certain Intervenors’’ (R. 2906.1-2906.5) filed on 
July 10, 1961 as part of the initial briefs to the examiner.” 
Because the Commission accepted one of the provisions of 
the Joint Statement (fixing minimum bills by reference to 
80% of the actual load factor prior to acquisition of a sec- 
ond source), respondents imply that the Commission 
adopted the proposal of the intervenors below. 


First of all, it should be noted that the Joint Statement 
represented not a preferred position but only a second line 
of defense—to be considered by the examiner only if he 
rejected the intervenors’ primary position that no PR at all 
was proper. An express caveat to this effect was included 
at the very outset of the Joint Statement (R. 2906.1), and 
in their respective briefs, filed contemporaneously with the 
Statement, the four signatories made clear that in their 
view any form of PR rate was unwarranted. Both Baltimore 
(Br. 7) and Commonwealth (Br. 2) attacked the PR rate 
as unjust, unreasonable, and unnecessary ; Commonwealth 
added that its support of the Joint Statement was depend- 
ent upon the adoption ‘‘in toto’’ of all the amendments 
proposed therein (Br. 14). Washington charged (Br. 15) 
that ‘‘the PR Schedules effectively make Washington a 
captive customer and restrain it from purchasing gas from 
Other Sources.... This constitutes restraint of trade.’’ 
United Gas Improvement urged complete disallowance of 


the highest load factors, while Washington Gas Light, the second largest 
purchaser on the System, has one of the lowest. 


Again, at Br. 10, respondent asserts that the function of the PR schedules 
is to require PR customers ‘‘to maintain load factors reasonably equivalent to 
those which full requirements customers of necessity maintain.’’ As indicated 
by Washington’s situation, and by the System’s average load factor of 50% 
(R. 975), the fact is that full requirements customers ‘‘maintain’’ load factors 
much lower than Lynchburg would be required to maintain under PR. 


12 Although filed as a separate document to avoid ‘‘needless duplication’’, 
the Joint Statement was expressly incorporated by reference as part of the 
initial brief of each of the four signatories. 


9 


the PR Tariff as ‘“‘incompatible with the objectives and 
standards of the Natural Gas Act’’ (Br. 4), stating (Br. 6): 


“TT he effect of granting any form of PR Tariff to the 
Columbia System will be to stifle competition in the 
areas served by that System and, by precluding its 
customers from purchasing gas from other suppliers 
regardless of comparative prices, convenience or secur- 
ity of service, to make gas more costly rather than 
less expensive to the ultimate consumer.” (Emphasis 
added.) 


The fact that the four signatories to the Joint State- 
ment had not, by filing the Statement, modified their pre- 
viously expressed opposition to PR (see, ¢.g., R. 140-44; 
183-86 ; 190-94) was not lost on Columbia, which in its reply 
brief filed August 7, 1961, four weeks after the filing of the 
Joint Statement, characterized the intervenors as follows 
(Reply Br. 4): 

“In the past Washington, Commonwealth, Lynch- 
burg [not a signatory to the Joint Statement] and UGI 
have sought gas from pipeline companies. Although 
the witnesses of the seven CDS customer opponents 
disclaimed any present plans of seeking to purchase 
gas from Other Sources, the scope and ferocity of 
their attacks on PR indicate quite clearly that it is 
just a question of time before they do seek gas from 
nearby pipelines. As potential PR customers, these 
CDS customers desire to purchase gas ‘in the most 
economical manner possible.’ (Cf. Wash. 4, 8).’’ 


Although, as noted, the Commission adopted the 80% 
provision, it did not adopt the other features of the Joint 
Statement—of which the more important were retention 
of the due diligence clause for PR customers and limitation 
of the term of the new PR contract to the unexpired term 
of the CDS contract. Even more important, however, the 
Commission added to the 80% provision a redetermination 
clause, under which the minimum bill would be redeter- 
mined upward or downward by reference to changes in the 
PR customer’s industrial sales. Since most of the second- 
source gas would be purchased from lower-priced suppliers 
with sharply lower commodity costs (and resales to indus- 
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trial customers are geared closely to the supplying pipe- 
line’s commodity cost), the normal situation would be that 
a distributing customer turning to a second supplier would 
find it feasible to make many industrial sales previously out 
of the question at Columbia’s high rates (R. 1031); under 
the redetermination clause, these new sales would increase 
its minimum bill. Thus, the 80%-plus-redetermination is 
not comparable to the intervenors’ flat 80% proposal. In 
fact, it is probably more onerous than Columbia’s original 
100% without redetermination. This was recognized by 
Columbia with respect to its two favored customers, Rock- 
land and Central Hudson*—no sooner did the Commis- 
sion adopt the 80%-plus-redetermination provision than 
Columbia requested that these two customers be permitted 
to take under an ‘‘EPR”’ Schedule calling for the original 
100% with no redetermination. The Commission granted 
the request, pending a hearing (see Initial Br. 12-14). 


Both respondent (Br. 14) and intervenors (Br. 29, 34) 
seek to derive solace from the fact that the four intervenors 
who signed the Joint Statement have not taken an appeal 
from the Commission order and have not joined in support 
of Lynchburg’s petition for review. Even if there were 
some significance (which we deny) to the number of parties 
supporting a position, there would be no more reason to 
count absentees as favoring the order than as opposing it. 
Since agreement with a decision below is but one—and not 
necessarily the most important—of a host of reasons for 
failing to prosecute an appeal, inferences drawn from fail- 
ure to act are hazardous at best. Particularly is this so 
where the appeal would require a distributor to litigate not 
only with the supplier on whom it is wholly dependent for 
the commodity it sells but also with the regulatory agency 
which must pass on every request for additional service. 


13 It is ironic that although Columbia sought to justify the imposition of 
a PR tariff—potentially applicable to all of its customers—by pointing to the 
‘‘injury’’ caused by the Rockland and Central Hudson purchases from a 
second source, it was careful to negotiate special exemptions in favor of these 
two customers so that as a practical matter they would not be required to 
pay minimum bills (R. 250-56, 469-70, 931-33). 


il 


Il. AGGRIEVEMENT 


Respondent’s contention (Br. 11) that ‘‘Lynchburg is 
not aggrieved and may not obtain review”’ is difficult to 
credit in light of the fact that the entire purpose of the 
PR rate—both as proposed by Columbia and as sanctioned 
by the Commission—was to guarantee Columbia’s revenues 
by making it more expensive for Columbia’s customers to 
turn to an alternate supplier. Indeed, respondent’s claim 
that there is no evidence in the record to show that the 
PR schedules ‘‘actually restrain or limit competition in 
any manner”’ (Br. 11) is totally inconsistent with the Com- 
mission’s express references to the ‘‘anti-competitive ef- 
fects of the tariff we put in effect by this order’’ (R. 
3021-22). 

Wholly aside from this glaring inconsistency, however, 
there is no substance to respondent’s claim. Respondent 
is in error when it asserts (Br. 11): 

““The most that Lynchburg’s witness ever said was 
that (R. 886-887): ‘There is always the possibility 
that Lynchburg might have to pay a minimum annual 


bill or a minimum monthly bill.’’? [Emphasis added 
by respondent.] 


On the same page, R. 887, Lynchburg’s witness testified that 
the imposition of a minimum charge on Lynchburg was 
‘a very real threat.’’ He also testified (R. 881) that if 
1959-60 were used as the base period for computing the 
minimum charges and if Lynchburg’s load factor should 
drop to its 1956-58 levels, Lynchburg would be required to 
pay a minimum bill. Subsequently, the witness presented 
rebuttal to the Commission staff’s modified PR rate (R. 
1293-95), showing that under the staff proposal Lynchburg 
would have had to pay a penalty of $4,369 in 1961. Of 
course Lynchburg did not present testimony to show the 
probable impact on it of the PR rate ultimately approved 
by the Commission, because that rate was never the sub- 
ject of hearings. 


As for respondent’s attempt to ‘‘prove’’ lack of aggrieve- 
ment, we would note the following defects in its pre- 
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sentation. First, in using the 80% figure from the Com- 
mission-ordered PR rate, respondent has completely and 
inexplicably ignored the redetermination provision; as we 
have pointed out, the 80%-plus-redetermination is likely to 
prove more ondous and to lead to higher minimum bills 
than the straight 100% provision of the Columbia proposal. 
Second, respondent’s comparison of Lynchburg’s 1961 
takes from Transco with its 1965 takes (Br. 12) is 
disingenuous, to say the least. Deliveries from Transco 
were scheduled to begin in November 1961, and the 1961 
figures show two months deliveries; the 1965 figures, of 
course, are for the full twelve months. Thus the ‘‘seven- 
fold’? increase indicated by respondent is hardly as startl- 
ing as its figures suggest. Third, with respect to the Com- 
mission’s use of Appendix A (Br. 42-45; discussed at Br. 
12 n. 16, 17)—a letter from intervenor-respondent to re- 
spondent Commission dated August 14, 1963, two weeks 
after petitioner’s main brief had been filed with this 
Court'*—we would point out that injury to Lynchburg can 
occur either through payment of a penalty charge to Sea- 
board, or through reduction of otherwise economic takes 
from Transco to avoid a penalty charge from Seaboard, or 
through eschewing an otherwise economically desirable 
course of action in order to avoid the risk (not wholly 
ascertainable at the outset) of the penalty provisions (see 
R. 193). In fact, in order to avoid a penalty under the 
minimum annual bill provision of Seaboard’s tariff for the 
12 months ended October 31, 1962, Lynchburg was forced 
to cut back drastically on its takes from Transco in June, 
July, August, September, and October, 1962." 


14 We question the propriety of respondent's reliance on documents specially 
manufactured for purposes of briefing. 


15 Lynchburg’s actual takes from Transco from November 1961 through 
May 1962 were substantially in accord with the estimated takes shown by 
respondent in Appendix C (Br. 48). Thereafter, the actual takes (with the 
estimated shown in parentheses) were: June, 17,451 Mef (21,000); July, 
10,140 (22,000) ; August, 15,222 (23,000) ; September, 5,221 (26,000) ; October, 
6,657 (36,000). 
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Finally, the Commission’s effort to limit appeals by 
sharply narrowing the meaning of ‘‘aggrievenment’’ finds 
no support in the cases. See City of Pittsburgh v. F.P.C.s 
99 U.S. App. D.C. 113 at 118-21, 237 F. 2d 741 at 746-49 
(1956), and the cases there cited; Memphis Light, Gas ¢ 
Water v. F.P.C., 102 U.S. App. D.C. 77 at 79, 250 F. 2d 
402 at 404 (1957) ; Public Service Commission v. F.P.C., 257 
F, 2d 717 at 720-21 (3rd Cir. 1958). 


Ill. FPC’s LACK OF POWER TO ISSUE ORDER 
UNDER REVIEW 


A. UNDER THE NATURAL GAS ACT 


As Point IA. in our initial brief, we developed the 
proposition (Br. 19-25) that the Natural Gas Act gives the 
Commission no authority to protect natural gas com- 
panies from competition, citing, in support, the purpose 
of the Act, the statutory provisions, especially Section 
7(g), and three Court of Appeals decisions which held that 
competition, not monopoly, was the rule under the Natural 
Gas Act. 


Although respondent devotes the largest portion of its 
brief (pp. 16-26) to a discussion of this issue,’® it fails to 
cite any statutory language, legislative history, or apposite 
judicial authority in support of its contentions (Br. 7) 
that the ‘‘Natural Gas Act . . . embodies an inherent 
division of territories, under which both sellers and pur- 
chasers are to a large extent legally captive’ and that ‘‘the 
Act assures both sellers and buyers just and reasonable 
rates’’."” 


As to the second of these contentions, respondent states 
(Br. 16) that once a pipeline commences service pursuant 


16 Intervenors have ignored the issue entirely, which is, of course, their 
privilege. In an apparent attempt to justify their action, however, they have 
improperly restated our position (Int. Br. 20, 22, 45) to make it appear that 
the issue was not even raised. 


17 It is not clear whether respondent regards these as two separate points, 
or whether they are intended merely as opposite sides of the same coin—i.e., 
‘division of territories’? is necessary to ‘‘assure’’ the pipeline of sufficiently 
high rates. 
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to a certificate issued by the FPC, it is ‘‘assured’’ rates 
sufficient to provide it with a fair return. This is an in- 
correct statement of utility law. What the utility is 
guaranteed is the opportunity to earn a fair return—and 
this cannot be withdrawn or tampered with by the 
regulatory agency—not the return itself. Risk still 
remains, and the utility’s equity is entitled to a fair oppor- 
tunity to be compensated for that risk. Risks vary with 
the type of utility and the governing statute; the local gas 
distributing company, for example, is subject to the risks 
of weather, of competition with competing fuels, and of 
economic recessions in its service area, to name but three. 
Clearly, the Federal Power Commission is not a guarantor 
of pipeline bonds and stocks. As the Supreme Court has 
expressly held with respect to natural gas pipelines, “‘the 
hazard that the property will not earn a profit remains 
on the company in the case of a regulated, as well as an 
unregulated, business.”” F'.P.C. v. Natural Gas Pipeline 
Co., 315 U.S. 575 at 590 (1942).* 

Similarly, there is no merit to respondent’s contention 
that the Natural Gas Act ‘‘embodies an inherent division 
of territories.’? In our initial brief (pp. 22-24) we cited 
Kentucky Natural Gas Corp. v. F.P.C., 159 F. 2d 215 (6th 
Cir. 1947), Panhandle Eastern Pipe Line Co. v. F.P.C., 
83 U.S. App. D.C. 297, 169 F. 2d 881 (1948), cert. denied, 
335 U.S. 854, and Home Gas Co. v. F.P.C., 97 U.S. App. 
D.C. 300, 231 F. 2d 253 (1956), cert. denied, 352 U.S. 831, 
for the proposition that 

‘nothing in the Natural Gas Act suggests that 
Congress thought monopoly better than competition or 
one source of supply better than two, or intended 
for any reason to give an existing supplier of natural 
gas for distribution in a particular community the 


privilege of furnishing an increased supply.’’ 83 U.S. 
App. D.C. at 300, 169 F. 2d at 884 (emphasis added). 


Respondent fails to address itself to or even mention 
Panhandle or Home, both decided by this Court. Instead, 


18 That this doctrine is long established, see Covington ¢ Lexington Turnpike 
Co. v. Sandford, 164 U.S, 578 at 596 (1896). 
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it relies on Kentucky Natural and two early Commission 
cases for a proposition which none of those cases support. 


Respondent is mistaken when it asserts (Br. 16-17) that 
in Kentucky Natural the court 


“clearly recognized that it is improper for the Com- 
mission to certificate a second company to serve an 
area if as a result the ability of the original supplier 
‘to render natural gas service will be jeopardized by 
the loss of the business’ of existing customers.”’ 


In the passage from which respondent quotes the court 
was rejecting the first pipeline’s claim that certification 
of a second supplier was improper because it would 
jeopardize the first pipeline’s ability to render service. 
The court first rejected the claim as legally inadequate, 
and then went on to note that, as a factual matter, the 
first line had failed to prove that its ability to continue 
service would be jeopardized. 


Nor do the Commission cases relied on by respondent 


(Br. 17) support its position. Michigan-Wisconsin Pipe 
Line Co., 6 FPC 1, supplemented 6 FPC 58 at 73-74 (1947), 
does not stand for the principle cited, particularly when 
read in context. Trans-Continental Gas Pipe Line Co., 
7 FPC 24 at 44 (1948), stands for the exact opposite of the 
principle cited; the following passage appears at the page 
reference given by respondent: 


“Texas Eastern [an existing supplier of the market 
sought to be served] alleged, among other things, that 
the granting of such certificate to Trans-Continental 
would have a disruptive effect on the orderly and 
economic development of Texas Eastern’s system to 
meet the market requirements of the Eastern Sea- 
board area and would have a detrimental effect on the 
potential natural gas consumers in the area to be 
served. 


“It is manifest that Texas Eastern seeks to obtain 
a monopoly of the natural gas markets in the Middle 
Atlantic Seaboard area. We cannot subscribe to the 
thought that Texas Eastern is entitled to preempt such 
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markets or that recognition of such prospective 
monopoly is in the public interest. It is therefore con- 
cluded that the position taken by Texas Eastern in this 
regard is without merit.’’ 


In view of the firm anti-monopoly position thus taken 
by the Commission at the time the Transco line was origi- 
nally certificated, it is strange indeed to find respondent 
relying on the original certification and history of the 
Transco line to support its theory of division of territories 
and preempted markets. Respondent states (Br. 20-21) 
that the Transco line was originally designed to serve the 
New York, New Jersey, Pennsylvania market, and implies 
that the original purpose should govern in perpetuity. There 
is nothing in either the Natural Gas Act or in Commis- 
sion practice thereunder that leads to such a conclusion, 
see Minneapolis Gas Co. v. F.P.C., 108 U.S. App. D.C. 36, 
278 F. 2d 870 (1960), cert. denied, 364 U.S. 891, and in any 
event the underlying assumption that the Transco line was 
designed to serve only areas north of Philadelphia is less 
than accurate. Included as part of Transco’s original pro- 
posal was a project to serve Baltimore, see 7 FPC 24 at 
31, 32-35, and the Maryland Public Service Commission 
participated in favor of Transco’s application, 7 FPC at 
27. Had the project been approved (action was deferred 
at Baltimore’s request), Baltimore would have been 
Transco’s fourth largest customer, responsible for more 
than 10% of the pipeline’s initial capacity. A proposal 
to sell Transco gas to Atlantic Seaboard in the vicinity of 
Lynchburg, Virginia, was also discussed by the Commis- 
sion, 7 FPC at 41-42. 


Respondent’s final argument in support of its position 
that the Commission has power to protect pipeline com- 
panies from competition is a quotation (Br. 26) from 
United Gas Pipe Line Co. v. Memphis Light, Gas & Water, 
358 U.S. 103 at 113 (1958). That quotation, however, is 
inapposite, for what the Court was there talking about was 
the draftsmanship of Section 4(d), and the right of pipe- 
lines to file for necessary rate increases. The case has 
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absolutely nothing to do with the issue raised by peti- 
tioner—whether the Commission has power, under any 
guise, to protect a pipeline from competition. 


B. UNDER THE ANTITRUST LAWS 


In response to our contention that the Natural Gas Act 
confers no immunity from the antitrust laws, intervenors 
argue (Br. 37) ‘‘that the antitrust laws are not to be ap- 
plied in regulated industry in exactly the same manner as 
absent regulation, but must be applied in the context of 
industry facts and industry regulation’? (emphasis in 
original), Though accurate enough as a general proposi- 
tion, the statement is wholly irrelevant here, since the 
Supreme Court has expressly held that so far as the natural 
gas industry is concerned, and considering the nature of 
regulation under the Natural Gas Act, the antitrust laws 
are fully applicable to natural gas companies. California 
v. F.P.C., 369 U.S. 482 (1962) ;!° see also U.S. v. Philadelphia 
National Bank, 374 U.S. 321 at 350-52 (1963). 


Moreover, even the generalized language which inter- 
venors quote so extensively in this regard (Br. 37-41) does 
not support their position. In U.S. v. Radio Corporation of 
America, 358 U.S. 334 (1959), a case on which intervenors 
chiefly rely, the Court held that the regulatory statute 
there involved did not provide for a ‘‘pervasive regulatory 
scheme’’, and hence did not immunize from the operation 
of the antitrust laws. In California v. F.P.C., supra, at 
485, the Court expressly relied on the RCA case, holding 
that, like the regulatory statute involved in RCA, the 
Natural Gas Act failed to provide for a ‘‘pervasive regu- 
latory scheme’? and thus was ineffective to immunize. 
Pan American World Airways v. U.S., 371 U.S. 296 (1963), 
another case on which intervenors chiefly rely, is wholly 
distinguishable, for there the regulatory statute actually 


19 Intervenors’ narrow view of California (Br. 40) docs not represent the 
accepted view. See The Supreme Court, 1961 Term, 76 Harv. L. Rev. 54 at 
180 (1962), where it is concluded: ‘‘[T]he Court [in California v. F.P.C.] 
made the substantive ruling that the antitrust laws establish an absolute 
standard which is in no way modified by the Natural Gas Act.’’ 
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gave the regulatory agency antitrust powers, see 371 US. 
at 302-09, and it was this factor which led the Court to find 
a partial antitrust exemption. Subsequently, in U.S. v. 
Philadelphia National Bank, supra, 374 U.S. at 350-52, 
the Court contrasted the Pan American and California 
types of situations in holding that the bank merger there 
before it was a California-type. 


Pennsylvania Water & Power Co. v. F.P.C., 89 U.S. App. 
D.C. 235, 193 F. 2d 230 (1951), aff’d, 343 U.S. 414 (1952), 
a third case relied on by intervenors, arose not under the 
Natural Gas Act but under the Federal Power Act, under 
provisions having no parallel in the Gas Act. Specifically, 
the court held, 89 U.S. App. D.C. at 243, 193 F.2d at 237, 
that the very combination which there constituted the anti- 
trust violation had been made ‘‘one of the primary objec- 
tives’? of the Federal Power Act by Section 202, 49 Stat. 
848, 16 U.S.C. §824a, which ‘‘imposes a duty upon the 
Commission to encourage [and at times direct] public 
utilities to combine for the interconnection of facilities.’’ 
The Penn Water case is thus similar to Pan American, but 
is no precedent for cases under the Natural Gas Act. It is 
significant, too, that in Penn Water the claim that the 
antitrust violation barred the Commission from entering 
the order in question was being asserted by the company 
which had been guilty of the violation and which would, if 
its claim were accepted, be relieved of the obligation to 
make the Commission-ordered rate reduction. 


The Sherman Act Violation: Respondent contends (Br. 
38; see also Int. Br. 22 n. 1) that because the PR rates have 
“‘redeeming virtues’’, they are not a per sé Sherman Act 
violation under Northern Pacific Ry. Co. v. U.S., 356 US. 
1 (1958). We would note, however, that, like the practice 
condemned in Northern Pacific (and unlike the practice 
condoned in Tampa Electric Co. v. Nashville Co., 365 US. 
320 (1961)), the PR tariff is forced on unwilling pur- 
chasers who have no option to reject it, and the sole 


2 This point of distinction is stressed in the very case and very local citation 
relied on by intervenors (Br. 22 n, 1), Brown Shoe Co. v. U. S., 370 U.S. 294 
at 330 (1962). 
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‘¢redeeming virtues’’ are the seller’s increased monopoly 
profits or avoidance of loss of monopoly profits, which, 
while ‘‘exceedingly beneficial to [the monopolist’s] busi- 
ness, it is the very type of thing the Sherman Act con- 
demns.’’? Northern Pacific, supra, 356 U.S. at 8. The 
rationale recently applied by Professor Bok to the interests 
which may properly be considered in evaluating the legality 
of exclusive supply contracts is relevant here: 


“¢[I]n the field of exclusive dealing, some assistance 
can be gathered from the importance that Congress 
placed, both in enacting Section 3 and in_ passing 
other pieces of antitrust legislation, on maintaining 
competition, preserving freedom of opportunity, and 
protecting the welfare of small businessmen. With 
this tradition in mind, it is possible to fashion a policy 
for dealing with several of the arguments most fre- 
quently advanced to justify the use of exclusive ar- 
rangements. Consider, for example, management’s 
desire for a ‘firm market’ that will relieve it of the 
necessity for business forecasting and permit more 
reliable planning. This objective, of course, cannot 
be truly achieved by resorting to exclusive contracts, 
for sellers will still have to contend with fluctuations 
in the ultimate demand for their goods. Whatever 
stability is achieved, therefore, must result from the 
protection that ‘exclusives’ provide against fluctua- 
tions resulting from the loss of sales to competitors. 
Such stability, however, is hardly to be given much 
weight under a statute expressly designed to preserve 
competition, for the constant danger of losing business 
to one’s rivals strikes close to the heart of what we are 
trying to achieve in_ maintaining a competitive 
system.’? The Tampa Electric Case and the Problem 
of Exclusive Arrangements Under the Clayton Act, 
1961 Sup. Ct. Rev. 267 (1961), reprinted at 2 Hoff- 
man’s Antitrust Law and Techniques 223 at 269-70 
(1963). (Emphasis added.) 


The Clayton Act Violation: Intervenors argue two points 
in support of their contention that the PR rates do not 
violate Section 3 of the Clayton Act. First (Br. 30-31), 
they assert that the Commission-approved dual rate struc- 
ture ‘“‘involves no exclusive contracts.’? This argument 
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is premised on the theory that under the PR schedules 
Columbia’s customers are ‘‘free’’ to purchase from com- 
peting pipelines. But this ‘‘freedom’’ carries with it a 
penalty—the minimum bill provision—designed to dis- 
courage the pre-existing freedom to deal with the com- 
petitor.* The freedom to deal with a new supplier at the 
expense of incurring a penalty from the existing supplier 
is not the freedom of choice contemplated by our competi- 
tive economic system. 


Second, intervenors assert (Br. 29, 32, 34) that absence 
of an adverse effect on competition is ‘‘signified’’ by the 
fact that Columbia customers other than Lynchburg have 
“Caccepted’’ the PR rates.” As we have previously noted 
(pp. 8-11), the other customers did not, by their Joint 
Statement or otherwise, accept the PR rates here under 
review. But more important for present purposes, even 
if they had done so, it would not ‘‘prove with finality 
that the [PR] Rates will have no effect on... com- 
petition.”’? Obviously, the fact that an anticompetitive 
practice may be satisfactory to both buyer and seller does 
not lessen its anticompetitive nature; as frequently noted, 
it is the adverse effect on competition, not on individual 
buyers and sellers, that is the criterion under the Clayton 
Act. Moreover, since the Act was designed to arrest anti- 
competitive tendencies in their incipiency, U.S. v. Phila- 
delphia National Bank, supra, 374 U.S. at 362-67; Brown 
Shoe Co. v. U.S., 370 U.S. 294 at 317 (1962), the fact that 
Columbia accounts for over 95%* of the wholesale sales of 


21In this respect, the PR schedules are identical with the dual rates con- 
demned in Federal Maritime Board v. Isbranitsen Co., 356 U.S. 481 (1958), 
and the ICC cases discussed at pp. 35-36 of our initial brief. There, too, the 
shipper remained ‘‘free’’? to deal with other carriers—but the economic 
penalties assessed by the dual rate made his freedom meaningless. 

22.As to Lynchburg, intervenors assert that the lack of adverse effect is 
‘¢proven’? by the fact that Lynchburg has a second supplier. But see Point II, 
supra, pp. 11-13. 

23 This figure is derived from the annual reports filed with the Federal Power 
Commission by Atlantic Seaboard Corporation and Transcontinental Gas Pipe 
Line Corporation, and is verified by the supplement to the annual report to 
its stockholders which Columbia publishes each year under the title ‘‘Operat- 
ing and Financial Statistical Data.’’ Sec 1962 edition. p. 11. 
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natural gas in the Virginia-Maryland-D.C. market must 
be accorded great weight in measuring PR’s potential 
effect on competition. 


The Robinson-Patman Act Violation: Intervenors con- 
tend (Br. 26-27) that there has been no discrimination as a 
result of the PR rate, because Lynchburg has never ‘‘paid 
a price different from the price paid by full requirements 
customers’’. Intervenors apparently overlook both the ex- 
press language of the statute, that ‘‘it shall be unlawful 
... either directly or indirectly, to discriminate in price’’, 
and the definitive gloss placed on that language by the 
Supreme Court in Corn Products Refining Co. v. F.T.C., 
324 U.S. 726 at 740 (1945), where it was held that differ- 
ences in terms of sale which ‘‘amount in effect to... in- 
direct discriminations in price’’ are prohibited by Section 
2(a) of the Clayton Act, as amended by Robinson-Patman. 
By selling to Lynchburg under a rate containing a 
minimum bill while selling to others under a rate contain- 
ing no minimum bill, Seaboard is guilty of the prohibited 


discrimination. The fact that Lynchburg may, by follow- 
ing a course of action which would otherwise be uneco- 
nomic for it, be able to postpone or even avoid paying the 
minimum does not, as intervenors urge, make the PR and 
CDS rates identical. 


Intervenors further contend (Br. 28-29) that, in deter- 
mining effect on primary line (as contrasted with secon- 
dary line) competition under Robinson-Patman, the courts 
have followed the more rigorous Sherman Act test of 
effect on competition rather than the standard Clayton 
Act test. Three Court of Appeals decisions are cited in 
support of this contention. To the extent that these deci- 
sions actually stand for the principle for which they are 
cited, they are inconsistent with the thinking of the Su- 
preme Court in F.T7.C. v. Anheuser-Busch, 363 U.S. 536 at 
542-551 (1960), where the Court held that there was no 
basis whatever for construing Section 2(a) differently when 
applying it to primary line competition than when applying 
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it to secondary line competition.* As to the latter, it is 
clear that the Sherman Act test of effect on competition does 
not apply. Corn Products Refining Co. v. F.T.C., supra, 
324 U.S. at 738; F.T.C. v. Morton Salt Co., 334 U.S. 37 at 
45 (1948). 


C. UNDER THE CIRCUMSTANCES PRESENTED HERE 
1. Discrimination—The Michigan Consolidated Case 


To support their theory that the singling out of partial- 
requirements customers for disadvantageous rate treat- 
ment does not constitute undue discrimination, both re- 
spondent (Br. 34) and intervenors (Br. 43-44, 48) rely 
heavily on an isolated quotation from Michigan Consolt- 
dated Gas Co. v. F.P.C., 203 F.2d 895 at 901 (3rd Cir. 
1953). Significantly, neither discusses the facts, issues, or 
holding in that case, although these are essential to an 
understanding of the quoted portion. 


The case involved the validity of a Commission order 
maintaining the pre-existing allocation from Panhandle 
Eastern Pipe Line Company to Michigan Consolidated 
pending and without prejudice to the outcome of a second 
proceeding in which Panhandle proposed partial abandon- 
ment of the sale. Michigan Consolidated had sought an 
additional allocation, and, in making a system-wide alloca- 
tion to other customers, the Commission had deferred 
action on Michigan Consolidated’s request. In affirming, 
the Third Circuit repeatedly noted the ‘‘special situation’’ 
which existed as a result of the Panhandle-Michigan Con- 
solidated dispute, see 203 F.2d 899-900, and held, zd. at 901, 
that 


‘the Commission’s action was, as we have stated, 
taken in order to preserve the status quo without 
prejudice to the contentions of either party in the 


24 In Anheuser-Busch, the Court had before it only the question of discrimi- 
nation, not the question of effect on competition. The Court appears, however, 
to have chosen broad and unqualified language in a deliberate effort to elimi- 
nate once and for all the distinctions between primary and secondary line 
competition previously made by some lower courts. 
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pending abandonment proceeding and with the ex- 
press reservation of jurisdiction by the Commission 
to revise its allocation of natural gas from the Pan- 
handle system if upon the determination of the aban- 
donment proceeding it should appear to the Commis- 
sion that Michigan Consolidated is entitled to the 
peed of either more or less than 127,000 Mcf per 
ay.”’ 


The Michigan Consolidated case thus presents a far differ- 
ent situation from that presented here. 


Even were the case factually in point, however, the 
passage upon which our opponents rely does not advance 
their position. We have never suggested that distinguish- 
ing between the PR and CDS customers would, in the 
language of the Third Circuit, ‘‘of itself alone result in an 
undue preference or advantage or in an unreasonable dif- 
ference in service.’”? Rather, as we stated in our initial 
brief (pp. 45-47), the PR discrimination is ‘‘undue’’ be- 
cause the charges imposed on the PR customer bear no 


relationship to the cost of rendering the service (see con- 
cession of Columbia witness at R. 337). - 


2. Absence of Contractual Right to File PR Rate 


Respondent (Br. 36) and intervenors (Br. 49) assert 
that the Memphis decision, United Gas Pipe Line Co. v. 
Memphis Light, Gas & Water, 358 U.S. 103 (1958), is a 
“eomplete answer’? to petitioner’s argument (Initial Br. 
47-49) that Seaboard was not authorized to file its PR 
Schedule with the Commission in August 1958. Though 
relying on the language in the pre-existing Seaboard- 
Lynchburg service agreement which provided that service 
should be rendered under Seaboard’s ‘‘effective Rate 
Schedule CDS-1 ... or any effective superseding Rate 
Schedules”, neither respondent nor intervenors address 
themselves to the fact (expressly noted by the examiner, 
R. 2889) that ‘‘superseding’’ means ‘‘setting aside, an- 
nulling, and replacing’’, and that the PR Schedules did 
mot set aside, annul, or replace the pre-existing CDS 
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Schedule, which was left in full force and effect for all 
Seaboard customers save Lynchburg. Thus the question 
presented under this point is wheter a service agreement 
containing Memphis-type language can properly be inter- 
preted as a distnbutor’s agreement in advance to be placed 
in a new class of service while the old class continues in 
existence. 


Cincinnati Gas & Electric Co. v. F.P.C., 101 U.S. App. 
D.C. 1, 246 F.2d 688 (1957), cited by intervenors (Br. 49), is 
not in point here. In Cincinnati there was an express Com- 
mission finding that the old rate form was not in the public 
interest; no such finding has been made here. See Pacific 
Gas é: Electric Co. v. F.P.C., 105 U.S. App. D.C. 337, 267 
F.2d 165 (1959). 


3. Distributor’s Duty to Purchase Gas at Lowest Cost 


In our initial brief (pp. 2425) we noted that competi- 
tion among pipelines would ‘‘permit a distributor, acting 
as the ‘representative of the ultimate consumers’, to choose 
the lowest-priced of alternative sources of supply’’; we 
noted also (Br. 25 n. 24) that distributing companies are 
required to protect their consumers by keeping their own 
costs of purchased gas as low as possible. 


While not directly challenging our position, respondent 
appears implicitly critical. It states that ‘‘The Real 
Issue’? in the case, and ‘‘Lynchburg’s real complaint’’, 
arises out of the fact that Seaboard’s rates are higher than 
Transco’s (Br. 39), and it suggests that ‘‘unless pre- 
vented’? by the Commission (Br. 34), Lynchburg will carry 
out its intention (Br. 40) of securing additional low- 
priced gas from Transco in order to meet its ‘‘proclaimed”’ 
obligation (Br. 34 n. 49) to purchase gas at the most rea- 
sonable rate. 


Aside from the fact that a distributing company’s obliga- 
tion to purchase gas at the most reasonable rate was not 
“¢proclaimed’’? by Lynchburg but was a holding of the 
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Third Cireuit,* we confess some surprise at respondent’s 
present attitude. Certainly it is inconsistent with the 
views long expressed by the Commission. Central Iilinois 
Public Service Co, 4 FPC 1043 at 104445 (1945); 
Michigan-Wisconsin Pipe Line Co., 6 FPC 1 at 34 (1947); 
Tennessee Gas Transmission Co., 14 FPC 544 at 546 
(1955) ; Lynchburg Gas Co., 24 FPC 955 at 958 (1960). In 
the last cited case the Commission, in authorizing service 
from Transco, reaffirmed the standard which should govern 
all of its actions under the Natural Gas Act: 


‘‘The Presiding Examiner had said that Lynchburg 
can obtain additional supplies of gas from its present 
supplier, Seaboard, although the cost will be higher. 
The evidence shows that the savings in costs will be 
substantial if Lynchburg is permitted to purchase part 
of its gas from Transeo. Under Lynchburg’s rules 
and regulations such savings will be passed on to its 
customers in the form of a reduction in the general 
service rate.’’ 


Respectfully submitted, 


Morron L. Srwons 

Barsara M. Srmons 
1815 H Street, N. W. 
Washington 6, D. C. 


Puese E. Gorpon 
120 W. Maple Street 
Alexandria, Virginia 
Attorneys for 
Lynchburg Gas Company 


October 14, 1963 


2% Public Service Commission v. F.P.C., 257 F. 2d 717 at 720 (3rd Cir. 
1958), aff’d sub nom. Atlantic Refining Co. v. Public Service Commission, 360 
U.S. 378 (1959). 
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QUESTIONS PRESENTED 


In the opinion of Columbia Company Intervenors, the 
Questions are: 


1. When the Federal Power Commission has approved 
the use of two-part demand-commodity rates by potentially 
competing natural gas pipeline companies, the rates of sev- 
eral of which contain minimum commodity charges, is it 
unlawful (either under the Natural Gas Act or the antitrust 
laws) for the Commission to allow the other pipelines also 
to include minimum commodity charges in their rates? 


2. Is it unlawful (under said Act or said laws) for 
the Commission to allow natural gas pipeline companies 
to include minimum commodity charges in rates for sales 
to customers who purchase from competing companies 
and not to include minimum commodity charges in their 
rates available to customers who are entirely dependent 
upon them for their supplies of natural gas? 


3. Was the Commission’s action in allowing minimum 
commodity charges an abuse of discretion under the cir- 
cumstances of this case? 
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IN THE 


United States Court of Appeals 


For THE District oF COLUMBIA CIRCUIT 
No. 17738 


Lyncusurc Gas Company, Petitioner 
Vv. 


FEpERAL Power Commission, Respondent 


ATLANTIC SEABOARD CORPORATION, KENTUCKY Gas 
TRANSMISSION CORPORATION, THE MANUFACTURERS LicHT 
AND Heat CoMPANY, AND Home Gas CoMPany, Intervenors 


On Petition to Review an Order of the 
Federal Power Commission 


BRIEF FOR INTERVENORS 


COUNTER-STATEMENT OF THE CASE 


The rates which Petitioner attacks in this proceeding are 
rates which the Commission fixed (the Approved Rates) 
after hearings pursuant to Section 4 of the Natural Gas 
Act with respect to rates filed by the Columbia Companies* 


1The term “Columbia Companies” has reference to the four com- 
panies having the Partial Requirements Rate Schedules (PR) under 
review in this proceeding, to wit, Atlantic Seaboard Corporation 
(Seaboard), Kentucky Gas Transmission Corporation (Kentucky 
Gas), The Manufacturers Light and Heat Company (Manufacturers ) 
and Home Gas Company (Home). 
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(the originally filed rates). Petitioner’s major objection to 
the Approved Rates is that the rates available to purchasers 
from the Columbia Companies who also purchase gas from 
“Other Sources’? (the PR rates) contain minimum com- 
modity charges while the rates available to purchasers who 
do not purchase from “Other Sources” (the CDS rates) 
do not contain such charges. 

The originally filed rates provided for a minimum an- 
nual commodity charge determined for each particular cus- 
tomer to take effect if and when that customer’s load factor 
falls below its average annual load factor for the two years 
prior to its becoming a PR customer.” In fixing the Ap- 
proved Rates the Commission ordered that the minimum 
commodity charges as filed be reduced by 20% and be set at 
80% of each customer’s historical load factor (R. 3017-19). 
To make this tangible: the annual purchase load factors of 
Columbia Companies’ customers range generally from 39% 


to 69% (R. 619 and 804).* Applying to these the 80% 
prescribed in the Approved Rates, the minimum commodity 
charges under the PR rates would range, from the lowest 
to the highest, from approximately 31% to 55%.* 


1A defined term in the rate schedule, with a number of important 
exceptions permitting a purchaser to buy from other suppliers with- 
out being subjected to the PR rates and their minimum commodity 
charges. This is covered in Section 1.7 of the General Terms and 
Conditions. See Exhibit 1, Original Sheet No. 39, R. 1367; R. 103- 
105. This section was modified by the Commission. R. 3020-3021. 

2The PR rates as filed also contained a minimum monthly com- 
modity charge, calculated as to each customer on the basis of the 
month of lowest usage by such customer of its contract entitle- 
ment. Columbia Companies’ FPC gas tariffs, including the PR Rate 
Schedules as originally filed, are Exhibits 1 through 4 (R. 1322- 
1549). The changes effectuated by the PR filings were described in 
detail by the witness Wegerle (R. 45-69). 

3We have followed Petitioner’s example (Br., p. 4) and have 
generally excluded affiliates of Columbia Companies from our compu- 
tations. 

+Although there are two other provisions of the Approved Rates 
objected to (discussed hereinafter), the main focus of the objection 
is to the minimum commodity charges. 
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No purchaser from the Columbia Companies other than 
Petitioner (whether or not an intervenor in the proceeding 
before the Commission) has sought review of the order 
fixing the Approved Rates. 

The basic thrust of Petitioner’s brief is that the Ap- 
proved Rates violate the antitrust laws. This makes of 
prime importance the nature of the competition which might 
be affected by an antitrust law violation. Although the 
nature of the competition here involved was dealt with at 
length in the hearings, Petitioner’s brief does not touch on 
this subject.’ 

The competition here involved and which Petitioner al- 
leges may be adversely affected is competition between the 
Columbia Companies and the pipeline companies competing 
with them. All competitors in this competition, on both sides. 
have two-part demand-commodity rates, and it is the price 
competition between two such rates which is here involved 
in the case of each Columbia Company and its competitor. 
All of the rates of the Columbia Companies and their com- 
petitors are subject to the regulatory jurisdiction of the 
Commission not only as to rate level, but as to their dis- 
tribution between demand and commodity components. 
Each competing rate has been narrowly limited, in its 
level, form and provisions, by Commission rules and the 
regulatory process itself. 

In the case of each Columbia Company there are the 
following major differences between its rates and those of 
its competitor or competitors: (1) the competing pipeline 
rate has a high minimum commodity charge (while the 
Columbia rate. without PR, has no minimum commodity 
charge), and (2) the competing pipeline rate has a sub- 
stantially higher unit demand charge (but lower unit com- 
modity charge) than the Columbia Company’s. Competi- 


Petitioner's Brief throughout is notable for its lack of references 
—to a record of 1313 pages of testimony, 29 exhibits and 19 items of 
evidence incorporated by reference. 
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tion between two such disparate rates presents difficult and 
complex questions. The disparity itself is deeply rooted in 
the regulatory process under which the rates developed. 

Before developing further the nature of the competition 
involved, we shall briefly describe the regulatory and eco- 
nomic context in which it occurs. 


The Regulatory and Economic Context’ 
Economics 


The natural gas pipeline business is characterized by a 
very high investment cost in facilities which, once installed 
to serve particular markets, cannot be shifted to other mar- 
kets (R. 89-91). Once installed, the facilities must be 
economically used in order to afford ultimate consumers 
the benefit of lower rates and in order to keep the pipeline 
companies competitive with other forms of energy. 

This investment, in sum total, is composed of facilities 
installed, year after year, to meet customer requests for 
increased deliveries. Wholesale customers of the Columbia 
Companies make such requests annually, and the Columbia 
Companies are under an obligation to exercise due diligence 
to install the facilities required to meet their requirements. 
Once a facility has been constructed to meet a particular 
customer’s requirements, the costs of supplying that cus- 
tomer are relatively fixed for a long period of time. Con- 
siderations of general fairness require that the customer 
which has requested an increase in capacity (not the other 
customers) bear a continuing responsibility with respect to 
capacity installed at its request. 


Rate Fixing Procedures 


A natural gas company is entitled to charge rates which 
will recover the above-mentioned fixed costs as well as 


1This was described with particularity by the witnesses Batten 
(R. 84-112) and Orton (R. 115-32). 


5 


those costs which vary with the volume of gas purchased 
by its customers. If by reason of the method used in 
designing rates subsequent changes in the pattern of pur- 
chases of some of its customers prevent the selling company 
from recovering its fixed costs. its rates must be increased 
to recover such costs under the new pattern, to the conse- 
quent detriment of all its continuing customers. To show 
how this works: rates are commonly fixed by determining 
first the total costs to be recovered on the basis of a “cost of 
service” for a “test year”, and then unit demand and com- 
modity rates are established on the basis of the pattern of 
sales in that test year. Under the Commission’s rate design 
procedure (the so-called Seaboard formula), only a portion 
of the fixed costs is allocated to the demand component, 
while a large part of the fixed costs and all of the variable 
costs are allocated to the commodity component. thereby 
requiring selling companies to recover a substantial portion 
of their fixed costs in the commodity component of their 
rates (R. 108). With rates so fixed, a decline in the volume 
of gas sales (in relation to the peak day demand) below that 
experienced in the test year inevitably results in the selling 
company failing to recover a portion of the fixed costs it 
incurred in rendering service.’ 

This inevitable result makes particularly complex the 
problem of competition between two companies when the 
rates of one (fixed pursuant to Commission procedures) 
furnish driving incentives to customers to change their pat- 
tern of purchases from the other (whose rates were also 
fixed pursuant to Commission procedures). And this is 
exactly the incentive which is involved in the instant case. 
as demonstrated below. 


1What is said above is not intended here as a criticism of the 
Commission’s Seaboard formula, but merely to point out a conse- 
quence which flows from rates so fixed, which the Commission itself 
has recognized not only in its opinion below, but in other cases. 


History 


The different historical development of the Columbia 
Companies and their competitors helps to explain the basic 
differences in their rates. The Columbia Gas System devel- 
oped long before any of the southwest pipelines were in 
existence. The System obtained its gas supplies from Ap- 
palachian production and supplied the entire natural gas 
requirements of its wholesale customers (R. 94-5). The 
customers had purchase load factors which differed widely 
from each other. and each customer’s load factor was itself 
subject to substantial fluctuations because of circumstances 
entirely beyond its control, such as weather, operating or 
economic conditions. But as they were wholly dependent on 
Columbia, the Columbia System took the “swings” in load 
without requiring a minimum commodity charge, thus 
sharing the risks with the customers (R. 92-3, 95).’ 

The long distance pipeline companies had a different 
history. They were constructed one after another to meet 
the great upsurge in natural gas usage after World War 
II. They brought new supplies from the southwest for 
sale to customer companies with whom they had not had 
(as had Columbia with most of its customers) a long history 
of interdependent development. 

Since year-round high load factor sales were essential 
if their long and costly lines were to sell gas at rates com- 
petitive with other fuels, the pipelines developed, with full 
Commission approval. rates with high minimum commodity 
charges—which in effect required their customers to “take 
or pay for’ at a high year-round load factor. The high 


™Swings” in customers’ purchases which are caused by factors 
entirely beyond the control of the customer are to be sharply con- 
trasted with fluctuations in the customer’s purchase pattern arising 
from the customer’s manipulation of takes between two suppliers 
poses one supplier has a minimum commodity charge and the other 
oes not. 
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load factors which the pipeline rates thus impelled had the 
effect, under the Commission’s ratemaking’ procedures 
already described, of making the pipelines’ demand com- 
ponents higher, and the commodity components lower, than 
in the rates of Columbia Companies.” 

The long line pipeline companies are primarily straight 
line, large diameter, high pressure systems, while the 
Columbia Companies constitute a grid system and have a 
substantially greater proportion of storage facilities. These 
facilities are associated with fixed costs which do not vary 
regardless of the volumes handled (R. 975, 1022-23). 

Columbia’s great investment in underground storage 
was essential in order to purchase at the high load factors 
which the pipelines required and yet sell at the much lower 
purchase load factors of the Columbia customers. Storage, 
close to the markets. can absorb the southwest gas in the 
summer and make it available for customers in the winter 
(R. 92-3). 

These storage operations are the most economical way 
of meeting the fluctuating load patterns of the market, but 
to move gas into storage in great volume, store it and then 
move it out imposes special and major costs. For the Co- 
lumbia System these storage costs are not a minor part of 
total costs: they affect a large portion of the System’s 
total gas supply.” 


1As stated by Mr. Orton, in specific reference to Transcontinental 
Gas Pipe Line Corporation : 

“" | under the so-called Seaboard formula of classification 

and allocation of costs adopted by the Federal Power Com- 

mission, the portion of 50 per cent of the fixed costs allocated 

to commodity are spread over large volumes and thus have 

relatively small effect per Mef in the commodity rate as com- 

pared with the effect upon Seaboard which operates at about 

a 50 per cent load factor.” (R. 1015; see also R. 975, 1022.) 

2The record shows that the System relied on storage as the 

source for approximately 50% of the gas required for the design 

peak day of the winter 1960-1961 and for approximately 32% of 

the total scheduled volume for the three winter months (R. 93). 
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Under the Commission's ratemaking procedure, a sub- 
stantial portion of the very high fixed costs relating to 
the System’s storage facilities is allocated to the commodity 
component in the Columbia Companies’ rates, and this oper- 
ates further to make Columbia commodity charges higher, 
and demand charges lower, than those of the pipeline com- 
panies.” 


Nature Of The Competition Between Columbia 
Companies And The Pipelines 


Against this background we return more specifically to 
the nature of the competition between the Columbia Com- 
pany rates and the pipeline rates.” 

All five of the competing pipeline companies (named in 
the footnote, and shown by dotted lines on the map there 
referred to) have high minimum commodity charges in their 
rates which require the customers to take (or to pay for any- 
way) volumes of gas ranging from 65% to 75% of their 
contract demands ;*? the Columbia Companies’ rates, without 


1In addition, the Columbia Companies produce and purchase in 
Appalachian fields large volumes of gas, all costs of which go 
into the commodity component under the Seaboard formula. 

“To put this competition in its geographic framework we refer 
to the map, Exhibit 11 (R. 1572), which shows the major lines of 
the Columbia System. The dotted lines are the eastern segments of 
the lines of five different pipeline companies which bring gas from 
producing areas in the southwest—Louisiana, Texas, Oklahoma— 
into the System service area, some of the lines traversing that area 
from end to end. All are competitors or potential competitors for 
Columbia Companies’ wholesale business. In addition, each is a large 
supplier of gas to the Columbia Gas System. The names of these 
companies are printed on the map next to their lines—Panhandle 
Eastern Pipe Line Company (Panhandle Eastern), Tennessee Gas 
Transmission Company (Tennessee), Texas Gas Transmission Cor- 
poration (Texas Gas), Texas Eastern Transmission Corporation 
(Texas Eastern) and Transcontinental Gas Pipe Line Corporation 
(Transcontinental). 

’The substantial minimum commodity charges in the rates of 
Panhandle Eastern, Tennessee and Texas Gas relate only to their 
partial requirements customers; these companies have separate rate 
schedules applicable to their full requirements customers, which con- 
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PR, do not have any minimum commodity charges. Fur- 
thermore, for reasons of history and ratemaking procedure 
already explained, the competing pipelines have rates 
in which the demand component is higher, and the commod- 
ity component is lower, than those of the Columbia Com- 
panies (R. 990-2).” 

These factors cause the Columbia Companies’ average 
rates per Mcf to be generally lower at low load factor 
and the pipeline rates to be lower at high load factor. The 
Columbia Companies’ rates are, therefore, more attrac- 
tive for the undesirable (low load factor) portion of a 
customer’s load, and the pipeline rates are more attractive 
for the desirable portion (high load factor). The com- 
petition between two suppliers when this kind of disparity 
in rate form exists is unique in nature. Ordinarily, one 
thinks of price competition as something which exists 
between sellers of the same commodity, of the same quality, 
and, if one of them can undersell the other and capture the 
market, then, under the tenets of free competition, we say: 
“rightly so”. The competition when one natural gas com- 
ee ee ES 
tain no minimum commodity charges. As to Texas Eastern, while 
the distinction between partial and full requirements customers is not 
specifically drawn, the company’s rate schedules are so designed that 
such is the practical result, i.c., partial and full requirements customers 
of Texas Eastern, as a practical matter, purchase under separate 
rate schedules. Of the five competing pipeline suppliers, only Trans- 
continental makes no distinction, in letter or in practical effect, be- 
tween partial and full requirements customers. Its 65% minimum 
commodity charge applies to all customers purchasing under the 
company’s CD Rate Schedules. For comprehensive comparisons, see 
R. 1298-1303; Exhibit 12, pp. 1-2, R. 1575-6. 

1This factor alone would induce the customer to concentrate his 
purchases with the competing pipelines from the southwest. Where 
a wholesale customer purchases from two or more pipeline companies, 
the demand charges he pays to each under any given contract demand 
are fixed and will not vary regardless of the quantities of gas taken. 
This means that the customer will maximize his annual purchases 
with the company having the lower commodity rate. If Columbia 
Companies’ commodity rates are higher than the commodity rates of 


the competing suppliers, which is the situation, this factor will have a 
controlling influence upon the customer’s choice (R. 991-2). 
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pany has rates cheaper at high load factor and the other com- 
pany has rates cheaper at low load factor (because, among 
other reasons, it has no minimum commodity provision) is 
an entirely different phenomenon. It is competition in which 
the economic incentives of the disparate rates impel the cus- 
tomer—each common customer of the two competing sellers 
—to divide its load in such manner that one supplier will ob- 
tain the high load factor portion (for which its rates are the 
cheaper of the two) and the other will obtain the low load 
factor portion (for which its rates are the cheaper of the 
two) (R. 130-132). 

Columbia Companies’ wholesale customers make their 
purchases at load factors ranging from 39% to 69%. The 
total load at any such load factor can be divided between 
suppliers into higher and lower load factor portions. For 
example, an overall purchase load factor of 50% can be di- 
vided so that one portion is taken at 80% load factor from 
one supplier and the other portion at 40% from the other 
supplier (R. 131). 

The result of this kind of competition, as can easily be 
seen, is that the Columbia supplier’s overall sales load fac- 
tor—its pattern of sales on the basis of which its rates were 
determined under the Commission’s rate fixing procedures 
—will be substantially altered. As the competing pipeline 
company, with its high minimum commodity charge and its 
disparate rate, attracts the high load factor portion of a 
common customer’s load, leaving the Columbia Company 
with the low load factor portion, the Columbia Company’s 
sales pattern and its total sales are substantially changed. 
Insofar as this results in idling high cost facilities, the 
burden of carrying those facilities must be borne by other 
customers through increased rates (R. 131-2, 3014-15). 

A dramatic demonstration of the working of this kind 
of “competition” between disparate two-part rates, only one 
of which has a high minimum commodity charge, was the 
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immediate cause for the Columbia Companies’ developing 
the PR Rates. This involved Home (a Columbia Com- 
pany), two of Home's customers ( Rockland’ and Central 
Hudson*), and a competing southwest pipeline company 
(Tennessee). 

In February 1955, the Commission granted a certificate 
allowing Tennessee to make deliveries to Rockland and Cen- 
tral Hudson, formerly full requirements customers of 
Home. Home intervened. seeking to convince the Com- 
mission that it would not be in the public interest to issue 
the certificate, relying heavily on the predictable effect of the 
disparity between Home's rates and those of Tennessee 
with their high minimum commodity charge. However. 
the Commission granted the certificate to Tennessee to 
serve up to specified daily volumes. conditioned on specified 
annual volume limitations." 

The Commission’s stated purpose in imposing the afore- 
said certificate conditions was to permit Home to maintain 
its competitive position as against Tennessee’s disparate 
rates and high minimum commodity charge. They did not 
fulfill that purpose. 

Comparing the year before and the year after Tennessee 
began deliveries, Home’s total sales to Central Hudson 
dropped by more than 40% and its sales to Rockland’s 
Eastern Division dropped 17%. But worse was the 
tremendous loss of Home’s summer sales. Between the 
year before and the year after, Home’s July and August 
sales to Centra! Hudson dropped from over 192,000 Mef to 
zero and to Rockland from over 50,000 Mcf to 2,500 Mcf.* 

1Orange and Rockland Utilities Inc., for its Eastern Division. 

2Central Hudson Gas and Electric Company. 


3Tennessce Gas Transmission Company, 14 F. P. C. 544 (1955), 
rehearing denicd, 14 F. P. C. 635 (1955). 
4R, 69-74, 96-100; Exhibits 5 and 6, R. 1550-5. 
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The PR Schedules As Filed’ 


Promptly after the prolonged litigation ensuing from 
the Rockland-Central Hudson experience, the Columbia 
Companies began the studies which culminated in the PR 
Rates. 

The Columbia Companies’ search for a rate form com- 
petitive with that of the southwest pipelines was not for 
one which would prevent customers from seeking a second 
source of supply, but one which would enable customers to 
make a business decision, based on competitive rates and 
rate forms which fairly reflected the competitive rights of 
the two suppliers and their respective risks and obligations. 
As Mr. Batten, the Columbia policy witness, testified (R. 
102): 


‘ 


. we attempted to develop a tariff which would 
permit our full requirements customers to change 
their status to partial requirements customers with- 
out penalty or hardship to them, and at the same time 
to avoid economic hardship to the Columbia Com- 
panies and the other customers served by them. ...” 


Minimum Commodity Charges 

In their study the Columbia management had the benefit 
of a widespread industry practice of employing separate 
rate schedules embodying rates for full requirements cus- 
tomers which did not contain a minimum commodity charge 
and rates for partial requirements customers which did. 
However, Columbia Companies were faced with the fact 
that to insert a flat minimum commodity charge, such as 
75%, in their tariffs applicable to all of their partial require- 
ments customers would work hardships on such customers 
in view of their widely different purchase load factors. 


1Neither the filings nor the Commission’s order related to the 
dollar level of the rates. Each of the four Columbia Companies filed 
its PR Rate Schedule with the same dollar-and-cents demand charge 
and commodity charge as that embodied in their Contract Demand 
Rate Schedules (CDS). 
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The solution adopted was to base the minimum commodity 
charges for each customer on that customer’s historical 
load factor during a base period preceding its chznge to a 
partial requirements basis (or preceding the effective date 
of the PR Rate Schedules). The result was that the filed 
PR minimum commodity charges were much more modest 
(even before their 20% reduction by the Commission) than 
those in the rates of the five competing suppliers. 

Contrary to the inferences in Petitioner's Brief (pp. 
5-6), the rates filed by Columbia followed widespread in- 
dustry practices, both in adopting minimum commodity 
charges and in differentiating between full requirements 
and partial requirements customers (R. 123-5, 1298-1300: 
Exhibit 12, R. 1573-9). As the witness Orton stated 
(R. 123): 

. what is being proposed in these cases is not a 
new departure by any means, but is generally in line 
with what the pipeline industry, in the country east 
of the Mississippi at least, has been doing for many 
years.” 


Mr. Orton further pointed out that, like the natural 
gas pipeline industry, other regulated industries have tariff 
provisions which affect the service offered or the charge 
therefor where other sources of supply are used by the 
customer (R. 123-5). 

Petitioner objects to two other features of the PR Rates, 
one of which has to do with a customer’s future right to 
increase the volumes for which it has contracted, the other 
with its future right to reduce its contract obligation. 


Customer's Right to Increase Its Contract 


When a customer desires to increase the maximum daily 
volume for which it has previously contracted but the 
Columbia Companies do not have the necessary supplies or 
facilities, the latter agree. under their CDS Schedules, to 
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use due diligence to obtain and provide the necessary sup- 
plies and facilities. Such obligation was deleted from the PR 
Schedules as filed (R. 105-6). 

Almost none of the competing southwest pipeline com- 
panies have such an obligation in any of their rates.” No 
such obligation is imposed on a natural gas company by the 
Natural Gas Act, nor can the Commission impose it.? 
However, such an obligation is one which a supplier is 
justified in undertaking in the situation of interdependence 
which exists between a sole supplier and a full requirements 
customer. 

But there is no reason why, when a customer has mul- 
tiple sources of supply, one of his suppliers should be obli- 
gated to provide future requested increases over the cus- 
tomer’s contracted requirements, while the other supplier 
would not have such obligation. No consideration of what 
is “just and reasonable” imposes such obligation on one 
supplier and not the other. Particularly is this so if the 
comparative demand and commodity components of the two 
suppliers’ rates provide incentives (as is the case between 
the Columbia Companies and the competing pipelines) for 
the customer to impose on the Columbia Company the low 
joad factor portion of its load. This would impose on the 
Columbia Company an obligation to provide additional sup- 
plies and facilities for what may be, in effect, a “peaking 
service for Columbia’s partial requirements customers at 
rates never intended for such service” (R. 3014). 


1No such obligation to provide increased supplies over contracted 
amounts is contained in the Panhandle Eastern, Texas Eastern or 
Transcontinental tariffs. Tennessee has no such provision for 
Contract Demand Service but does have one for General Service and 
Small General Service. Texas Gas has such a provision applicable 
only to a buyer which purchases gas principally for distribution and 
resale to ultimate consumers and, where additional facilities and gas 
supply are required, only if Texas Gas ‘determines in its judgment” 
that it can do so economically (Exhibit 12, p. 3, R. 1577). 

2Section 7(a) of the Natural Gas Act expressly provides that the 
Commission shall not have authority to compel the enlargement of 
transportation facilities. 
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Customer’s Right To Reduce its Contract 


The CDS Schedules confer on the customers the uni- 
lateral right to reduce, in two 5% steps, the demand for 
which they have contracted. This right is om‘tted in the 
PR Schedules. 

The reason for this also lies in the difference in the in- 
centives which focus on full requirements customers and 
partial requirements customers. Exercise of this unilateral 
right to reduce contract demand can substantially change 
the supplier’s pattern of sales on which its rates were deter- 
mined. For a full requirements customer no incentives. 
short of conditions completely beyond its control, impel the 
exercise of this unilateral right. For a partial requirements 
customer impelling incentives would exist, flowing from the 
disparity in the rate forms, to exercise this unilateral right 
(R. 106-7). 

Moreover. the rate schedules of the competing pipelines 
do not permit the reduction of Contract Demand over 
the life of the contract.’ 


Joint Intervenor Proposal 


The originally filed rates were opposed by several 
customer company intervenors, who presented testimony 
purporting to show harsh effects which might result from 
the minimum commodity charges in the PR rates as filed.? 

At the conclusion of the hearing the intervenors an- 
nounced that they would attempt to develop a joint proposal 
for consideration which would be acceptable to all parties 
(R. 1310-12). Thereafter, and simultaneously with the 
filing of their initial briefs, a “Joint Statement of Certain 


1Exhibit 12, p. 4, R. 1578. 

2Columbia Companies contended at the time, and are still of the 
view, that the PR minimums as filed were exceedingly flexible and 
reasonable. 
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Intervenors” was filed by Baltimore, Commonwealth, UGI 
and Washington’ (R. 2906.1-2906.5). 

In such Joint Statement the four intervenors proposed 
PR rrinimum commodity charges which, they asserted, 
would afford them the required flexibility covering certain 
factors over which they would have no control, namely, 
weather, economic and operating conditions. This minimum 
would be calculated “on the basis of 80% rather than 
100% of the Number of Days’ Use of Contract Demand, 
experienced during the Base Month and the Base Period” 
(R. 2906.1). The Joint Statement avers that the proposal 
was developed only “after prolonged discussion and exhaus- 
tive tests” and that the suggested minimum commodity 
charges “would not bring about an undue hardship, and the 
80% factor would, therefore, be acceptable” (R. 2906.2). 


The PR Schedules As Modified 


The Commission’s decision adopted the 80% suggestion 
of the Joint Intervenor Proposal (R. 3017-19).? In addi- 
tion: 


1. The Commission adopted the recommendation of 
its Staff that the PR minimums should be redetermined 


1Baltimore Gas and Electric Company, Commonwealth Natural 
Gas Corporation, The United Gas Improvement Company and Wash- 
ington Gas Light Company. 

2In its brief (pp. 7, 43-4) Petitioner relies heavily on the fact 
that “Five of Columbia’s major customers—accounting, among them, 
for approximately 70% of the Columbia System’s wholesales to 
non-affiliates—. . . participated actively in these proceedings in oppo- 
sition to the PR filing.” Of the five major customers referred to, 
the Joint Proposal of four of them was specifically adopted by the 
Commission. The fifth major customer (Cincinnati Gas and Electric 
Company), while not joining in the Joint Proposal, took no exception 
or appeal from the Commission’s decision. In view of the diluted PR 
provisions as modified by the Commission, the testimony offered at 
the hearing by these five major customers (directed to PR as filed) 
cannot be treated as relevant to the Approved Rates. 
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in the event of a 10% increase or decrease’ in Buyer’s 
sales of gas for industrial purposes (R. 3019). 


2. The Commission agreed with Columbia that PR 
customers should not have the right unilaterally to 
reduce their Contract Demands (R. 3019). 


3. The Commission required the Columbia Com- 
panies to undertake an obligation to use due diligence 
to obtain and provide the necessary facilities and gas 
supply to serve the increased requirements of PR (as 
well as full requirements) customers, but modified the 
obligation as to PR to apply only in so far as it would 
be economical to the Columbia Company after meeting 
all needs of fuil requirements customers (R. 3019-20). 


In arriving at its decision the Commission went to the 
heart of the problem—the absence in the past of minimum 
commodity charges in Columbia's rates due to its sharing of 


risks with its long time customers; the effect of the com- 
peting pipelines’ high minimum commodity charges as in- 
centives to give them all of the high load factor portion of 
a common customer's business; and the damaging end result 
of this for Columbia’s other customers. This was well 
stated by Chairman Swidler (R. 3014-15): 


“We point out also that the vulnerability of 
Columbia to competition stems in large part from 
its past policy of sharing with its customers the risks 
of declining business. The demand rates charged by 
Columbia reflect Columbia's willingness to share the 
risk of unavoidable sales losses with its customer 
companies. The absence of a minimum load factor 
in the Columbia tariffs meant that no customer would 
be penalized for unavoidable loss of sales volumes 
in any particular period. Columbia’s competitors 
have a much higher demand charge, with minimum 


1Petitioner’s brief (p. 10) gives the impression that only an 
upward adjustment is involved. There will be a correlative down- 
ward adjustment in the event of decreases in industrial sales. 
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bill provisions requiring from 65% to 75% load 
factor. If the competitors have lower commodity 
rates it is obvious that Columbia customers having 
an alternate source of supply will tend to give all of 
the high load factor business to the alternate source 
in order to take advantage of Columbia’s low de- 
mand rates, and at peak periods obtain, in effect, 
peaking service from Columbia at relatively low 
rates. It is not hard to conceive that the end result 
might be that the customers of Columbia would 
without access to alternate suppliers end up support- 
ing peaking service for Columbia’s partial require- 
ments customers at rates never intended for such 
service.” 


There follows a tabulation of the Columbia CDS rate, 
the Columbia PR rate and the rates of the competing pipe- 
line companies (Columns I, II and IIL) with respect to each 
of the three provisions, as approved by the Commission, to 
which Petitioner objects (designated A, B and C). 


I 
CotumsBra CDS Rate 


Formerly Available To All; 
Since PR. Available Only 
». Lo Full Requirements 
Customers 
A. Minimum Commodity 
No minimum commodity 
charge. 


. Customer's Right To 
Increase His Contract 


When a purchaser de- 
sires to increase the 
maximum daily volume 
for which it has previ- 
ously contracted, but the 
Columbia Companies do 
not have the necessary 
supplies or facilities, 
they will use due dili- 
gence to obtain and pro- 
vide the necessary sup- 
plies and facilities. 


. Customer’s Right To Re- 
duce His Contract 


Customers have a uni- 
lateral right to reduce, 
in two 5% steps, the 
demand for which they 
have contracted. 
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II 
Cotumsra PR Rate 


Available To 
Partial Requirements 
Customers 


A minimum commodity 
charge different for each 
PR customer, vis., 80% of 
its own previous load factor. 
Since the past annual load 
factors of Columbia custom- 
ers range from 39% to 69%, 
the minimum commodity 
charges applicable to those 
customers would range from 
approximately 31% to 55%. 


The Columbia Companies 
undertake an obligation to 
provide additional supplies 
tor PR purchasers like their 
obligation to full require- 
ments purchasers, but sub- 
ject to the following pro- 
viso: provided, however, 
that increased requirements 
of PR purchasers shall be 
supplied only in so far as 
it would be economical to 
the Columbia Company, af- 
ter meeting all needs of full 
requirements customers. 


Customers do not have such 
unilateral right to reduce 
the “contract demand” for 
which they have previously 
contracted, 


Til 
ComMPETITOR 


Pipeline Companies’ 
Rates 


All of the rates under which 
substantial volumes can be 
purchased by partial re- 
quirements customers have 
high minimum commodity 
charges.’ Different pipeline 
companies prescribe differ- 
ent minimums, which range 
from 65% to 75% load 
factors. Most of the pipeline 
companies have rates avail- 
able to full requirements 
customers which, like the 
Columbia rates, have no 
minimum commodity 
charges. 


Generally, the pipeline com- 
panies undertake no obliga- 
tion to supply additional re- 
quirements for a purchaser 
who wishes to increase its 
contract demand. 


Generally, purchasers from 
pipeline companies are given | 
no such right. 


1Transcontinental’s CD rates, applicable both to full requirements and partial re- 
uirements customers, have a high minimum commodity charge, but there is a General 


ervice rate limited to customers purc 


minimum commodity charge (Ex. 12, p. 2, R. 1576). 


hasing 5,000 Mcf per day or less, which has no 
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STATUTES INVOLVED 


The statutes involved are adequately set forth in the 
Appendix to Petitioner’s brief. 


SUMMARY OF ARGUMENT 


Petitioner’s primary arguments are that, (i) if the Ap- 
proved Rates would violate the antitrust laws absent regu- 
lation they equally would do so under the Natural Gas Act; 
and (ii) they “clearly” violate Section 2(a) of the Clayton 
Act, as amended by the Robinson-Patman Act, Section 3 
of the Clayton Act and Section 1 of the Sherman Act. Both 
of these assertions are erroneous. 


1. Testing the rates (so far as possible) as if the 
wholesale natural gas industry were unregulated, it is clear 
that they do not violate any of the three provisions to which 
Petitioner refers: 

(i) Petitioner’s attempt to apply the Robinson-Pat- 
man Act to two-part demand-commodity rates is an 
attempt of first impression. He cites no precedent and 
we have found none. In any event, since the Robinson- 
Patman Act requires proof of more than a mere potential 
difference in price, the remote potential difference in- 
volved in the Approved Rates could not possibly qualify. 

(ii) The Approved Rates do not, as Petitioner as- 
serts, constitute an exclusive supply contract forbidden 
by the Clayton Act, Section 3; in fact they contemplate 
that customers will purchase from two or more suppliers. 

Neither as to the asserted violation of Section 2(a) 
nor that of Section 3 has Petitioner made the necessary 
showing of adverse effect on competition; Petitioner’s 
own conduct shows the opposite. The absence of any 
possible adverse effect is confirmed by the acceptability 
of the Approved Rates to all other Columbia customers. 

(iii) Since the Approved Rates do not violate the 
broader proscriptions of the Clayton Act, they ob- 
viously do not violate the provisions of the Sherman Act. 
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2. Petitioner is clearly in error in contending that the 
Natural Gas Act has no bearing on the application of the 
antitrust laws. In regulated industry, the antitrust laws 
must be applied, case by case, in the context of industry 
economics and the relationship of the asserted violation to 
the scheme of regulation. Competition in the natural gas 
industry is governed by both the limitations on entry and 
by regulation of rates. Under Federal Power Commission 
regulation there is a complicated structure of rates, nation- 
wide in total coverage, often interdependent, consisting 
largely of two-part demand-commodity rates with the spe- 
cial competitive characteristics described in the Counter- 
Statement. To change the rate forms intrinsic in that struc- 
ture would have drastic effects on the industry and its 
financing. 

The differences between the Columbia CDS and PR 
rates, which are the subject matter of Petitioner’s charge 
of antitrust violation, are the specific subject matter of 
Sections 4(b) and 5(a) of the Act, which give the Com- 
mission authority to correct rates which embody undue pref- 
erence, undue prejudice, unreasonable difference or undue 
discrimination. 

Since the Approved Rates would not violate the antitrust 
laws even absent regulation, a fortiori they could not violate 
such laws in the context of the Natural Gas Act. 

Petitioner’s brief concludes with the shopworn conten- 
tion that the Commission’s action herein constituted an 
abuse of discretion. Nothing could be further from the 
truth. The Commission’s orders reveal a thorough appre- 
ciation of the problem, a consideration of all aspects either 
necessary or appropriate to its inquiry, and a final judgment 
embodying an equitable solution properly balancing the 
interests of all parties. 
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ARGUMENT 
I 


THE APPROVED RATES DO NOT VIOLATE THE PRINCIPLES 
AND STANDARDS OF THE ANTITRUST LAWS. 


The primary argument under Petitioner’s Point I may 
be summarized as follows: 


(1) If the Approved Rates would be unlawful ab- 
sent regulation, they are no less unlawful because of 
the passage of the Natural Gas Act (Br., p. 27). 


(2) It is “clear” that the Approved Rates violate 
“three important provisions of the antitrust laws”—Sec- 
tion 2(a) of the Clayton Act, Section 3 of the Clayton 
Act and Section 1 of the Sherman Act (Br., p. 27). 


We demonstrate in Point II below that the fore- 
going statement (1) is erroneous. However, we will 
first accept the challenge of statement (2) and—segregat- 
ing the problem from its regulatory context as far as it is 
possible to do so—show that the Approved Rates do not 
violate any of the antitrust provisions to which Petitioner 
refers. 


A. Whether the Approved Rates Contravene the Anti- 
trust Laws Must Be Determined in the Context 
of the Wholesale Natural Gas Industry. 


It is a truism which needs no elaboration that (except 
for those practices which have been held illegal per se*) an 
asserted violation of the antitrust laws must be judged in 
the context of the particular industry involved. Thus, the 


1No court has ever held that discriminations in price, or contracts 
to purchase on condition of not dealing in the goods of a competitor, 
are per se illegal. The Supreme Court has very recently observed 
that “exclusive requirements” contracts are not inherently anti-com- 
petitive. Brown Shoe Co. v. United States, 370 U. S. 294, 330-1 
(1962). 
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impact of the antitrust laws upon the Approved Rates 
must be judged against the economic and industry back- 
ground summarized in the Counter-Statement. 

‘A classic statement of the necessity of takirg account of 
industry and economic background even in a non-regulated 
business is that of Mr. Justice Brandeis in a Sherman Act 
decision, Chicago Board of Trade v. United States, 246 
U. S. 231, 238 (1918) :’ 


“The true test of legality is whether the restraint 
imposed is such as merely regulates and perhaps 
thereby promotes competition or whether it is such 
as may suppress or even destroy competition. To 
determine that question the court must ordinarily 
consider the facts peculiar to the business to which 
the restraint is applied; its condition before and 
after the restraint was imposed; the nature of the 
restraint and its effect, actual or probable. The 
history of the restraint, the evil believed to exist, the 
reason for adopting the particular remedy, the pur- 
pose or end sought to be attained, are all relevant 
facts.” 


And more recently : 


“|. The precise impact of a particular practice 
on the trade is for the [Federal Trade] Commission, 
not the courts, to determine .. . [and legality] will 
often turn on the exigencies of a particular situation, 
trade practices, or the practical requirements of the 
business in question. Certainly we cannot say that 
exclusive contracts in this field should have been 
banned in their entirety or not at all... .”” 


1Cited with approval in Silver v. New York Stock Exchange, 373 
U. S. 341, 360 (1963). 

2Federal Trade Commission v. Motion Picture Advertising Serv- 
ice Co., Inc., 344 U. S. 392, 396 (1953). See also Yale & Towne 
Mfg. Co., 52 F. T. C. 1580, 1598 (1956). 


24 


B. The Approved Rates Do Not Violate Section 2(a) 
of the Clayton. Act (Robinson-Patman Act). 


To establish a prima facie case of violation of this 
section Petitioner must show (1) that under the Approved 
Rates the Columbia Companies have discriminated in price 
between different purchasers of commodities of like grade 
and quality; and (2) that such discrimination has had the 
adverse effect on competition proscribed by the statute. 


1. The Approved Rates Do Not Involve a “Discrimination in 

Price”. 

We must start from the proposition that there is no 
precedent for Petitioner’s position. We know of no cases, 
and Petitioner cites none, in which the Robinson-Patman 
Act has been applied either (i) to prices in a regulated 
industry such as the natural gas industry or (ii) to a 
pricing system similar to the two-part demand-commodity 
rates contained in the Approved Rates.’ 

Petitioner’s purported application of the Robinson- 
Patman Act to the immensely complicated and specialized 
demand-commodity rate structure of the natural gas in- 
dustry is, we frankly believe, preposterous. We undertake 
the following analysis only because Petitioner, in spite of 
its sweeping statements, fails to specify the discrimination 


1Petitioner has cited two recent Supreme Court decisions involving 
situations far different from that here involved. Federal Trade Com- 
mission v. Anheuser-Busch, 363 U. S. 536 (1960): Federal Trade 
Commission v. Sun Oil Co., 371 U. S. 505 (1963). The former 
held that a difference in price in two geographic areas constituted 
a “discrimination” within the meaning of the Act; the Seventh 
Circuit, on remand, subsequently determined that there was no 
violation of Section 2(a) because there was no adverse effect upon 
competition. 289 F. 2d 835 (7th Cir. 1961). The Sun Oi case 
involved a question of the applicability of the “meeting competition” 
test in Section 2(b) as applied to a “secondary line” case. 
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of which he complains or to show any resulting effect upon 
competition.” 


(a) The Asserted Discrimination Is Merely Potential. 


In attempting to apply Robinson-Patman Act concepts 
of discrimination to the Approved Rates, we should first 
attempt to measure the potential discrimination, if any. 

To begin with, the PR rates and the CDS rates specify 
identical dollar demand charges and identical commodity 
charges. The discrimination, if any, comes when the PR 
customer’s load factor descends below 80% of its historical 
load factor. The PR minimum charges will vary from 
customer to customer, since they are determined from the 
individual customer’s historical load factor. On the basis 
of the load factors in the record, the minimum commodity 
charges of the various Columbia customers would range 
from annual load factors of 31% to 55%. This means, for 
the PR customer with the 31% minimum charge, the mini- 
mum bill provisions would not come into play until he uses 
less than 31% of his contract demand. For the great range 
of possible annual load factors (all those 31% and above), 
the PR customer's rates will be identical with those which 
he would pay if he had remained a full requirements cus- 
tomer. 

But even this 31% is not finally determinative of the 
load factor below which the asserted discrimination might 
begin; a 10% or greater reduction in the PR customer’s 
industrial sales will cause the minimum commodity charge 
to be recomputed. In that event the asserted potential dis- 
crimination will begin at a still lower load factor point than 
31%. 

1Petitioner has the burden of establishing a prima facie case. Sun 
Oil Co., 55 F. T. C. 955, 976 (1959), rev'd on other grounds, 294 
F. 2d 465 (5th Cir. 1961), rev'd 371 U. S. 505 (1963): Yale & 
Towne Mfg. Co., 52 F. T. C. 1580 (1956); General Foods, 50 


F. T. C. 885, 890 (1954); Rowe, Price Discrimination Under The 
Robinson-Patman Act (1962), pp. 108-111. 
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Although not directly pertinent, we cannot here refrain 
froma side glance at the fact that this customer—by defini- 
tion since he is a PR customer—also purchases from a pipe- 
line company whose minimum commodity charge is 65% 
or 75% ; that what that PR customer takes from the pipeline 
supplier will be held at high load factor by that minimum 
commodity charge and that inevitably, with such a powerful 
incentive, the customer will push down his load factor on 
the Columbia Company—making it the sufferer from idle 
facilities—to the point at which its 31% (or lower) mini- 
mum PR commodity charge takes effect.’ 


(b) The Mere Potentiality of a Price Difference is not 
“Discrimination.” 


It is not enough under the Robinson-Patman Act to show 
that there might be a difference in price. Actual sales at 
different prices must be shown. Bruce’s Juices v. American 


Can Co., 330 U. S. 743 (1947), at p. 755: 


“Moreover, no single sale can violate the 
Robinson-Patman Act. At least two transactions 
must take place in order to constitute a discrimi- 
nation... .” 


In United States v. Borden Company, 111 F. Supp. 562 
(D. Ill. 1953), the District Court dismissed the Govern- 
ment’s complaint under Section 2(a), saying: 


“In the instant case, the government has 
proved the occurrence of only one sale by the Beloit 
Dairy Company; . . . With respect to Beloit Dairy 
Company, therefore, the government has not shown 
a right to relief under Section 2(a) of the Clayton 
Act... .” 


1We admit to using the foregoing 31% illustration because it is 
the more striking; for the customer whose PR minimum commodity 
charge is at top of the range. viz., 55%. all that is said above, mutatis 
mutandis, still applies. 
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On direct appeal to the Supreme Court, United States v. 
Borden Company, 347 U. S. 514 (1953), the Court said 
(fn. 6, p. 517): 


“Since the Government does not question the cor- 
rectness of the judgment of dismissal of its claim 
under § 2(a) of the Clayton Act against Beloit, the 
fifth defendant. it is not before us.” 


See Rowe. Price Discrimination Under The Robinson- 
Patman Act (1962), pp. 45-6. 

Petitioner has not shown that it has ever paid a price 
different from the price paid by full requirements cus- 
tomers, either under the Approved Rates or the rates as 
filed. In fact, Petitioner never has.’ 


2. Petitioner Has Not Made a Prima Facie Case That the 
Approved Rates Have the Adverse Effect on Competition 
Proscribed by Section 2(a). 

What was said in the prior subdivision as to the remote 
and merely “potential” nature of any possible discrimination 
is pertinent here, although Petitioner makes no attempt to 
appraise its possible effect. 


(a) Petitioner’s Own Actions Prove the Absence of Any 
Adverse Effect. 


The existence of any adverse effect upon competition 
flowing from the Approved Rates is disproved by Petitioner’s 
own actions. PR. cven as filed, did not in the least deter 
Petitioner from obtaining gas from another supplier. It 
sought and obtained service from Transcontinental. which 


1Under the PR rates as filed, with minimum commodity charges 
at 100% of the customer's two-year historical load factor, the record 
shows one (and only one) instance of a PR customer having to pay 
a minimum commodity charge, viz., Kane Gas Light and Heating 
Company, a customer of Manufacturers (a Columbia Company). The 
amount involved was a grand total of $859 (R. 1561). There is 
nothing to show that the lower 80% minimum commodity charge of 
the Approved Rates would have required any payment. 
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was commenced on October 22, 1961, and since that time, 
again in the face of the undilitted PR provisions as filed, 
Petitioner has increased its purchases from Transconti- 
nental.’ Petitioner has yet to pay for a single Mcf of gas not 
taken. The foreclosure of competition which Petitioner 
now claims is grounded in fiction, not fact.? 
(b) The Actions of Other Columbia Customers, and the 
“Nature” of the Competition in the Natural Gas 
Industry, Refute any Claim of Adverse Effect. 

The asserted discrimination cannot have an adverse 
effect upon competition in the “secondary line,” i.e., among 
customers of Columbia, since there is no showing that the 
customers compete among themselves. Therefore, any 
demonstration of effect upon competition must be in the 
“primary line,” 7.c., among sellers. 

The courts have employed the conventional Sherman 
Act approach in determining effect upon primary line com- 
petition under the Robinson-Patman Act. Minneapolis- 
Honeywell Regulator Co. v. Federal Trade Commission, 
191 F. 2d 786 (7th Cir. 1951), cert. dismissed, 344 U. S. 
206 (1952); Anheuser-Busch v. Federal Trade Commis- 
sion, 289 F. 2d 835 (7th Cir. 1961) ; Balian Ice Cream Co. 
v. Arden Farms Co., 231 F. 2d 356 (9th Cir. 1955), cert. 
denied, 350 U. S. 991 (1956). Petitioner here must demon- 
strate that the asserted discrimination has had the requisite 
substantial effect upon competition by preventing full re- 
quirements customers from switching to a partial require- 


1Lynchburgh Gas Company, 24 F. P. C. 955 (1960) ; Transcon- 
tinental Gas Pipe Line Corporation, Docket No. CP62-86, order issued 
May 17, 1962. See Petitioner's brief, p. 3. 

*The most Petitioner’s witness could state was that there was a 
“possibility” that Petitioner “might” some day be subjected to a 
minimum commodity charge (R. 886-7), and this testimony was 
directed to PR as filed. Petitioner’s presentation at the hearing was 
so speculative and inconsequential that a serious question arises as 
to whether it is a party aggrieved entitled to review under the criteria 
established by this Court in Cincinnati Gas & Electric Co. v. Federal 
Power Commission, 101 U. S. App. D. C. 7, 246 F. 2d 688 (1957). 
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ments arrangement and, therefore, preventing competitor 
wholesalers from selling to Columbia’s customers who are 
presently on a full requirements basis. 

The Minneapolis-Honeywell case, supra, involved the 
use of an annual quantity discount by Minneapolis-Honey- 
well. The Seventh Circuit, in reversing an order of the 
Federal Trade Commission, found that such discount did 
not have the necessary proscribed effect. In reaching that 
conclusion the court made an extensive analysis of the 
economics of the industry and the impact of the discount. 
By contrast there has been no demonstration of the propen- 
sity of the Approved Rates to divert business to the Colum- 
bia Companies, much less any showing of actual diversion. 

In truth, the record demonstrates the exact opposite. 
The four customers who sponsored the “Joint Statement of 
Certain Intervenors.”’ which contained the proposal specifi- 
cally adopted by the Commission of minimum commodity 
charges fixed at 80% of historical load factor, have ac- 
knowledged that the Approved Rates are “acceptable” and, 
accordingly, that such rates would not inhibit their obtain- 
ing gas from the southwest pipelines competing with Co- 
lumbia Companies. The stated “acceptability” of the Ap- 
proved Rates by these four customers, together with the 
fact that no customer has sought review of the Commis- 
sion’s orders herein (except Petitioner, whose own actions 
nullify its claims) prove with finality that the Approved 
Rates will have no adverse effect upon primary line com- 
petition. 

The foregoing shows that the asserted discrimination 
will not deter a full requirements customer from changing 
to PR. When the customer does change, the PR minimum 
commodity charges will partially alleviate the Columbia 
Company’s competitive disadvantage as against the com- 
peting supplier’s high fixed minimum commodity charges. 
This alleviating effect (if it can be called an effect on 
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competition) must be judged in the light of the kind of 
competition that is affected, as summarized in our Counter- 
Statement. It is competition in which all five competing 
pipelines have high minimum commodity charges (and the 
Columbia Companies without PR have none). It is com- 
petition in which all five competing pipeline companies have 
rates with a demand component higher, and a commodity 
component lower, than the rates of the Columbia Companies. 
It is competition in which the pipeline companies attract the 
high load factor portion, and the Columbia Companies the 
low load factor portion, of a customer’s business. 

It is, as Chairman Swidler said (R. 3014). com- 
petition in which some customers could obtain peaking 
service from Columbia at relatively low rates, and other 
customers would end up supporting that peaking service 
“at rates never intended for such service.” 

The Columbia PR rates, which merely incorporate 
some of the provisions contained in the rate schedules of 
all five of their competitors, are vitally necessary if true 
competition is to take place at all. 


C. The Approved Rates Do Not Violate Section 3 
of the Clayton Act. 


Section 3, like Section 2(a), has a two-fold requirement: 
(1) that there is a transaction which falls within the 
description of the first part of the section and (2) that it 
may result in the substantial lessening of competition to 
which the second part of the section refers. 


1. The Approved Rates Do Not Involve Exclusive Contracts. 


Petitioner’s statement as to Section 3 in its “Summary 
of Argument” (Br. p. 16) is that the rate structure in 
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the Approved Rates “. . . calls for exclusive supply con- 

tracts which violate Section 3 of the Clayton Act.”” 

The Approved Rates involve no exclusive contracts. A 
purchaser is free at all times to purchase from others. 
The PR rates actually are premised on the assumption 
that the customer will obtain natural gas from a competing 
supplier. Otherwise they do not even apply. As stated by 
Mr. Batten (R. 102), the very purpose of the PR filing 
was to develop a tariff “which would permit our full re- 
quirements customers to change their status to partial re- 
quirements customers without penalty or hardship to 
them... .” the minimum commodity charges being incor- 
porated primarily in order to make the PR rates (at least 
partially) competitive with the rates of the competing 
pipelines with their high minimum commodity charges. 
This is a far cry from an exclusive supply contract. 

2. Petitioner Has Not Made a Prima Facie Case That the Ap- 
proved Rates Have the Adverse Effect on Competition Pro- 
scribed by Section 3. 

Again we meet at the very outset the fact that the 
Approved Rates (whether considered under Section 2(a) 
or Section 3 of the Clayton Act) have not in any wise 
deterred Petitioner from purchasing from a competing 
pipeline company (even under the PR rates as filed with 
their minimum commodity charges at 100% of Petitioner’s 
historical load factor), and that they have not deterred 
Petitioner from subsequently increasing such purchases. 
Petitioner's actions speak louder than its words as to a 
deterrent effect on competition. 

Most of what was said earlier in connection with alleged 
“discrimination” under the Robinson-Patman Act is per- 


1Petitioner’s argument (Br., pp. 29, 30) begins with the 
statement that “exclusive supply contracts” are specifically prohibited 
by Section 3 and his discussion of cases is limited to Standard Oil 
Company v. United States. 337 U. S. 293 (1949), and Tampa 
Electric Co. v. Nashville Coal Co., 365 U. S. 320 (1961), both 
requirements contract cases. 
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tinent here. The fact that what is involved is merely a 
“potential” application of the PR minimum commodity 
charges ;’ the acknowledged “acceptability” of the Approved 
Rates (and the absence of any adverse effect upon competi- 
tion which such acknowledgment obviously signifies) by 
the Columbia customers, save Petitioner; and the fact that 
there must be considered the kind of competition affected 
(summarized in our Counter-Statement )—all these are per- 
tinent here. Any possible adverse effect of the Approved 
Rates on competition is made even more remote by two 
additional significant factors: 


(i) The customer need not contract to purchase 
under the PR rate if its purchases from a competitor 
fall within any of the several exceptions which the 
Approved Rates make from the defined term “Other 
Sources.” viz., (1) gas obtained on a temporary emer- 
gency basis; (2) gas obtained from another supplier 


not exceeding 90 days’ use for service to be rendered 
during peak periods: (3) gas obtained from another 
supplier to be used exclusively as boiler fuel: (4) locally 
produced gas. 


(ii) Even though the customer's purchases do not 
fall within any of the foregoing exceptions, the PR rate 


only applies if the gas from “Other Sources” is“. . . 
for use in areas supplied with gas purchased from 


Seller.”? Thus, the PR rate only becomes applicable in 


1The customer can purchase as large a volume as it desires, and 
at as high a load factor as the competing pipeline’s rate makes most 
economical for it—and with no effect on the Columbia price—so long 
as the customer maintains its load factor on the Columbia Company 
at or above the comparatively low point which PR specifies. Even 
this low point is subject to downward adjustment if the PR custom- 
er’s industrial sales are reduced by 10% or more, in which event 
the minimum commodity charges must be recomputed. 

2Exhibit 1, Original Sheet No. 16, R. 1341. For the corresponding 
provision in the CDS Schedule. see Exhibit 1, First Revised Sheet 
No. 6, R. 1329. 
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the very areas in which there would come directly into 
play the rate disparity and the pipelines’ high (65% to 
75%) minimura commodity charges (the Columbia 
Company, without PR, having none) which would have, 
for other Columbia customers, the adverse effects 
described in Chairman Swidler’s opinion. 


Petitioner's legal argument as to competition consists 
primarily of references to Standard Stations’ and Tampa 
Electric? and some statistics purportedly pertinent to their 
application here. 

We do not understand why Petitioner first states (Br., p. 
30) that Standard Stations is “perhaps” the leading case in 
this area, then says that Tampa Electric is not to the con- 
trary, and then proceeds to make an attempted showing of 
compliance with the Tampa Electric tests. It is generally 
recognized that Tampa Electric made major changes in the 
tests to be used in determining whether a requirements 
contract might substantially lessen competition within the 
prohibition of Section 3.* 

Petitioner’s purported showing that competition is sub- 
stantially lessened within the tests of Tampa Electric is: 
First, “. . . the line of commerce is the wholesale market 
for natural gas”: second, the area of effective competition, 
so far as Lynchburg is concerned, is that within a radius 
of perhaps fifty miles from Lynchburg: so far as all of 
Seaboard’s major customers are concerned, Virginia, Mary- 
land, and the District of Columbia; third, the competition 
foreclosed is “virtually the entire market.” 

Granted that the line of commerce is wholesale sales of 
natural gas. When it comes to the “area of effective com- 
petition,” Tampa Electric makes clear that it is not a cer- 


1Standard Oil Co. v. United States, 337 U. S. 293 (1949). 

2Tampa Electric Co. v. Nashville Coal Co., 365 U. S. 320 (1961). 

3See Milton Handler, Recent Antitrust Developments, 71 Yale 
L. J. 75, 81-82 (November, 1961) ; The Supreme Court, 1960 Term, 
75 Harvard L. Rev. 40, 202-203 (November, 1961). 
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tain geographic area surrounding the place of business of 
a particular purchaser. The competition in question is 
competition between sellers. Since this petition for review 
brings here the PR Rate Schedules of all the Columbia 
Companies, it is evident that it involves the market area 
encompassing all possible points of competition between the 
Columbia Companies and their five pipeline competitors. 

Petitioner would like to narrow the relevant market 
area to one which encompasses either (i) only Petitioner’s 
purchases or (ii) only the purchases of the major cus- 
tomers of Seaboard, which market area Petitioner defines 
as Virginia, Maryland and the District of Columbia. 
Although neither of these is the “relevant market area”, 
we will assume for purposes of argument that one or the 
other is. If (i), then Petitioner's own actions have shown 
that competition has not been lessened in the relevant area. 
If (ii), then the major Seaboard customers in the relevant 
area are Washington, Baltimore and Commonwealth. 
These are three of the four® customers which suggested the 
80% minimum commodity charge in the “Joint Statement of 
Certain Intervenors” and stated that after long study they 
had concluded that this would be acceptable. The Commis- 
sion adopted the 80% figure: those major customers have 
not sought review. It can only be concluded that the Ap- 
proved Rates would not foreclose them from turning to 
additional sources of supply. 

The figures which Petitioner includes in its brief (pp. 
3. 32)* at best seem to be an effort to use, under the guise 


1This was so although Tampa Electric dealt with a single con- 
tract of a coal company to supply the requirements of an electric 
company; a fortiori it would be true here, where the question of 
competition involves rates applicable to many purchasers. 

2Petitioner’s brief (p. 3) says these three companies in 1962 
accounted for over 75% of Seaboard’s sales and revenues. 

8The other being UGI, a customer of Manufacturers, not Sea- 
board. 

*For which Petitioner gives no record citations and which we be- 
lieve are not in the record. 
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of compliance with Tampa Electric, figures aimed at 
showing “quantitative substantiality,”” formerly believed 
(under Standard Stations) to meet the requirements of 
Section 3 of the Clayton Act. But Petitioner states, on the 
basis of its own figures (Br., p. 3), that its 1.7 million Mcf 
of purchases amounted to less than 1% of Seaboard’s sales 
and its purchases from Transcontinental amounted to only 
382,688 Mcf. Transcontinental’s total sales in 1962 were 
529,120,533 Mcf.? So even if Petitioner’s total 1.7 million 
Mcf of purchases from Seaboard were transferred to 
Transcontinental (and we are confident that Petitioner 
would agree that this is not possible), they still would con- 
stitute less than 14 of 1% of Transcontinental’s sales. 

Whichever of Petitioner’s suggestions for a relevant 
market is adopted (and the relevant market here must be 
something much larger than either), the effect on com- 
petition between sellers could only be de minimis. 

Petitioner cites (Br., pp. 35. 36, 47). after treating 
the Robinson-Patman Act. certain decisions under the 
Shipping Act? and the Interstate Commerce Act.2 These 
decisions were made under regulatory statutes far different 
from the Natural Gas Act and in industries far different 
from wholesale natural gas. 

More important. neither the railroad nor the maritime 
rates were two-part demand-commodity rates. Neither 
posed an economic problem remotely resembling that pre- 


1Moody’s Public Utility Manual, 1963, p. 525 (Operating Statis- 
ties). 

2[sbrandtsen Co. v. United States, 96 F. Supp. 883 (S. D. N.Y. 
1951), aff'd by an equally divided court sub nom. Ludwig Mowinckels 
Rederi v. Isbrandtsen Co., 342 U. S. 950 (1952) ; Federal Maritime 
Board v. Isbrandtsen Co., 356 U. S. 481 (1958). 

3Guaranteed Rates, Sault Ste. Maric, Ontario, to Chicago, 315 
1. C. C. 311 (1961) ; Contract Rates—Rugs and Carpeting—Amster- 
dam, N. Y., to Chicago, 313 1. C. C. 247 (1961); New York Central 
RR. v. United States, 194 F. Supp. 947 (S. D. N. ¥. 1961), aff'd. 
368 U. S. 349 (1962). 
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sented by the disparate demand-commodity rates and high 
minimum commodity charges in the natural gas industry. 
Moreover, the maritime cases involved contracts among 
groups of competitors (Shipping Conferences), which are 
permitted by the Shipping Act but only under specified con- 
ditions. One of the ICC cases’ also involved a large group 
of railroads. In the New York Central case, the ICC (the 
expert administrative agency) had found that the proposed 
contract rates violated the statute there involved, the three- 
judge District Court refused to enjoin the administrative 
agency’s order and the Supreme Court affirmed per curiam. 
None of these decisions is authority here. 


D. The Approved Rates Do Not Violate Section 1 of 
the Sherman Act. 


We have demonstrated that the Approved Rates in no 
way contravene Section 3 of the Clayton Act, and it is 
clear that the more general terms of the Sherman Act 
cannot be violated. This was expressly held in Tampa Elec- 
tric Co. v. Nashville Coal Co., supra: 


“We need not discuss the respondents’ further 
contention that the contract also violates §1 and 
§ 2 of the Sherman Act, for if it does not fall within 
the broader proscription of § 3 of the Clayton Act 
it follows that it is not forbidden by those of the 
former. Times-Picayune Pub. Co. v. United States, 
supra, at 608-609.” (365 U. S. at 335) 


0 


PETITIONER IS CLEARLY IN ERROR IN CONTENDING THAT IF 

THE APPROVED RATES WOULD BE UNLAWFUL ABSENT 

REGULATION THEY ARE NO LESS UNLAWFUL UNDER THE 
NATURAL GAS ACT. 


In Point I we applied to the Approved Rates the three 
antitrust provisions which Petitioner asserts they “clearly” 


1Guaranteed Rates, Sault Ste. Marie, 315 1. C. C. 311, supra. 
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violate. In so far as possible, we did this as if the whole- 
sale natural gas industry were unregulated. We have 
shown that Petitioner’s sweeping statement as to unlaw- 
fulness under these three provisions is itself “clearly” 
erroneous. 

Petitioner’s underlying generalization that the existence 
of the Natural Gas Act has no bearing on the application 
of the antitrust laws to the Approved Rates is equally 
erroneous. 


A. In Regulated Industry the Antitrust Laws Must Be 

Applied, Case by Case, in the Context of the Eco- 

nomics of the Industry Involved and the Nature of 
Its Regulatory Statute. 


The Supreme Court has made numerous statements as 
to the interplay of the antitrust laws and regulatory statutes. 
Although sometimes difficult to reconcile in detail, their 
general principle is clear: that the antitrust laws are not 


to be applied in regulated industry in exactly the same 
manner as absent regulation, but must be applied in the 
context of industry facts and industry regulation. In 
United States v. Radio Corporation of America, 358 U. S. 
334, 348 (1959), the Court said: 


be 


_. . That some resolution is necessary when the 
antitrust policy of free competition is placed beside 
a regulatory scheme involving fixed rates is ob- 
vious... . Accordingly, this Court consistently held 
that when rates and practices relating thereto were 
challenged under the antitrust laws, the agencies 
had primary jurisdiction to consider the reason- 
ableness of such rates and practices in the light 
of the many relevant factors including alleged 
antitrust violations, for otherwise sporadic action 
by federal courts would disrupt an agency's delicate 
regulatory scheme, and would throw existing rate 
structures out of balance.” (Emphasis supplied. )' 


1See also McLean Trucking Company v. United States, 321 
U. S. 67, 79 (1944). 
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And in Federal Communications Commission v. RCA 
Communications, 346 U. S. 86 (1953): 


“Prohibitory legislation like the Sherman Law, 

defining the area within which ‘competition’ may 
have full play, of course loses its effectiveness as the 
practical limitations increase; as such considerations 
severely limit the number of separate enterprises that 
can efficiently, or conveniently, exist. the need 
tor careful qualification of the scope of competition 
becomes manifest. Surely it cannot be said in these 
situations that competition is of itself a national 
policy...” (346 U.S. at 92-3). 
“... What may substantially lessen competition in 
those areas where competition is the main reliance 
for regulation of the market cannot be automatically 
transplanted to areas in which active regulation is 
entrusted to an administrative agency; for reasons 
we have indicated above, what competition is and 
should be in such areas must be read in the light of 
the special considerations that have influenced Con- 
gress to make specific provision for the particular 
industry...” (346 U.S. at 98). 


This Court discussed the problem in Pennsylvania 
Water & Power Company v. Federal Power Commission, 
89 U.S. App. D. C. 235, 239, 193 F. 2d 230, 234 (1951), 
aff'd, 343 U. S. 414 (1952): 


“The problem raised by the motions is one of 
the interrelation of two statutory schemes—each of 
which reflects different historical pressures and dif- 
ferent conceptions of the public interest. The Sher- 
man Act, 15 U.S.C. A. §§ 1-7, 15 note, and related 
laws represent an attempt to keep the channels of 
competition free so that prices and services are de- 
termined by the workings of a free market... . 
In marked contrast is a statute such as Part II 
of the Federal Power Act. It evidences congressional 
recognition that competition can assure protection of 
the public interest only in an industrial setting which 
is conducive to a free market . . . In place of compe- 


39 


tition as a generalized and indirect regulator of 
prices and services in the field of interstate trans- 
mission of electric energy at wholesale, Congress 
has substituted a regulatory agency authorized to 
supervise almost every phase of the regulated com- 
pany’s business. Rates charged by such utilities, as 
well as the services and contractual provisions af- 
fecting them, must be ‘just and reasonable.’ And 
what is ‘just and reasonable’ is not determined by 
the pressures of competition but by the adequacy of 
the service to the public, the fairness of the return 
allowed upon the investment in the company, and 
the degree to which the congressional objective of 
efficient use of the nation’s power resources is 
served... .” 


None of these sound general discussions is affected by 
the three recent Supreme Court decisions on which Peti- 
tioner lays such store (Br., pp. 18, 19, 27, 37), viz., United 
States v. Philadelphia National Bank, 374 U. S. 321 (1963); 
Silver v. New York Stock Exchange, 373 U. S. 341 (1963) ; 
and California v. Federal Power Commission, 369 U. S. 
482 (1962). 

In the Philadelphia National Bank case, supra, the Court 
held that a merger approved by the Comptroller of the Cur- 
rency under the Bank Merger Act was nevertheless sub- 
ject to challenge under the antitrust laws. Noting that 
“bank regulation is in most respects less complete than pub- 
lic utility regulation,” the Court pointed out that the Comp- 
troller (374 U. S. at 351): 

“".. Was not even required to (and did not) hold a 
hearing before approving the application; and there 
is no specific provision for judicial review of his deci- 
sion... .” 


In the New York Stock Exchange case, supra, the 
Supreme Court held that the statutory plan of exchange 
self-regulation did not exempt the New York Stock Ex- 
change from the antitrust laws in the application of its 
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rules. The Court was concerned with the fact that there was 
“no agency check on exchange behavior in particular cases” 
(373 U. S. at 359), and the absence of agency review was 
crucial: 
“|. the Commission’s lack of jurisdiction over 
particular applications of exchange rules means that 
the question of antitrust exemption does not involve 
any problem of conflict or coextensiveness of cover- 
age with the agency’s regulatory power. . .” (373 
U. S. at 358). 
“|. Should review of exchange self-regulation 
be provided through a vehicle other than the anti- 
trust laws, a different case as to antitrust exemption 
would be presented. . .”” (373 U. S. at 360). 

In California v. Federal Power Commission, supra, 
the Court defined the issue and its holding as follows (369 
U. S. at 487): 

“|, We rule only on one select issue and that is: 
should the Commission proceed to a decision on the 
merits of a merger application when there is pending 
in the courts a suit challenging the validity of that 
transaction under the antitrust laws? We think not. 
We think the Commission in those circumstances 
should await the decision of the courts.’” 

Nothing which remotely resembles this issue is here in- 
volved. 

No review of recent Supreme Court decisions in this 
area should omit Pan American World Airways, Inc. v. 
United States, 371 U. S. 296 (1963). The District Court 
had ordered Pan American to divest its Panagra stock, 
by reason of actions found in violation of the antitrust laws. 


1This decision was on certiorari from this Court’s affirmance of 
the Federal Power Commission’s order authorizing the merger. The 
Supreme Court’s ruling “only on one select issue” leaves unaffected 
this Court’s sound discussion of the interweaving of free competition 
and regulated industry. See California v. Federal Power Commis- 
sion, 111 U. S. App. D. C. 226, 296 F. 2d 348 (1961). 
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The Supreme Court reversed. The Court reviewed the 
history and provisions of the Federal Aviation Act (and 
its predecessor statute) und pointed out that, while the Civil 
Aeronautics Board was empowered under that Act to deal 
with numerous aspects of antitrust problems, not all are 
expressly entrusted to it: 


“.. We, therefore, refuse to hold that there are 
no antitrust violations left to the Department of 
Justice to enforce” (371 U. S. at 305). 


But the Court said this did not end its inquiry, and pro- 
ceeded : 

“, . The acts charged in this civil suit as anti- 
trust violations are precise ingredients of the Board’s 
authority in granting, qualifying, or denying cer- 
tificates to air carriers, in modifying, suspending. 
or revoking them, and in allowing or disallowing 
affiliations between common carriers and air car- 
riers... .” (371 U. S. at 305; emphasis supplied; 
footnote omitted.) 


The Court held that the narrow questions presented had 
been entrusted to the Board and that the Government’s 
complaint should have been dismissed. 


B. The Differences Between the Columbia CDS and 
PR Rates which Petitioner Charges Violate the Anti- 
trust Laws Are the Specific Subject Matter of Sections 
4(b) and 5(a) of the Natural Gas Act. The Antitrust 
Laws Must Be Construed and Applied in the Light of 
Those Express Provisions. 


At the core of Petitioner’s antitrust arguments is the 
different treatment of partial requirements and full require- 
ments customers embodied in the Approved Rates. It is this 
very fact—different treatment—of which Petitioner is 
really complaining in its assertions respecting the Clayton, 
Robinson-Patman and Sherman Acts. 

Two sections of the Natural Gas Act deal directly and 
expressly with the subject of rate distinctions as between 
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classes of customers. Section 4(b) provides that no natural 
gas company shall 


: (1) make or grant any undue preference 
or advantage to any person or subject any person to 
any undue prejudice or disadvantage, or (2) main- 
tain any unreasonable difference in rates, charges, 
service, facilities, or in any other respect, either as 
between localities or as between classes of service.” 


Section 5(a) provides that whenever the Commission 
finds that any “rate . . . is unjust, unreasonable, unduly 
discriminatory, or preferential, the Commission shall deter- 
mine the just and reasonable rate . . . to be thereafter 
observed and in force, and shall fix the same by order. . . .” 
(Emphasis supplied. ) 

Nothing in Sections 4(b) or 5(a) (quoted above) of 
the Natural Gas Act is necessarily inconsistent with the 
three antitrust provisions upon which Petitioner relies. 
The Natural Gas Act sections merely elaborate in a 
manner to be better adapted to the economic realities 
of an industry with a pricing system which involves two- 
part demand-commodity rates and minimum commodity 
charges, and in an industry in which a regulatory com- 
mission must supervise a nationwide structure of prices, 
interdependent and closely interrelated in many ways, cover- 
ing every interstate company in the industry. producers, 
transporters and wholesalers. 

The antitrust laws cannot be applied in utter disregard 
of the regulatory scheme of the natural gas industry. So 
to apply them would well illustrate the Supreme Court’s 
caveat that, in the field of regulated rates and practices, 

“_ sporadic action by federal courts would dis- 


rupt an agency’s delicate regulatory scheme, and 
would throw existing rate structures out of bal- 


21 


ance. 


1United States v. Radio Corporation of America, 358 U. S. 334, 
348 (1959). 
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Moreover (paraphrasing the language quoted above 
from the Panagra case'), the subject of rate differentiation 
as between classes of customers—hcre alleged as antitrust 
violations—is a “precise ingredient’’ of the Commission’s 
authority to regulate rates for the interstate transportation 
and wholesale sales of natural gas under the Natural Gas 
Act. 

We have here forms of rates, involving demand-com- 
modity charges, minimum commodity charges and distinc- 
tions between partial requirements and full requirements 
customers, long and widely used in the industry.” Distinc- 
tions between full and partial requirements customers have 
been approved by a United States Court of Appeals. In 
Michigan Consolidated Gas Company v. Federal Power 
Commission, 203 F. 2d 895 (3d Cir. 1953), it was said, 
at page 901: 


“Finally, we cannot accede to the contention of 
Michigan Consolidated that the Commission vio- 
lated Section 4(b) of the Act in permitting Pan- 


handle to discriminate between general service buy- 
ers, which derive their entire supply of natural gas 
from the Panhandle system, on the one hand, and 
limited service buyers, which do not wholly depend 
on the Panhandle system but have other available 
sources of supply as well, on the other hand. 
Michigan Consolidated is in the latter class. In the 
regulation by the Commission of the business of 
transporting and selling natural gas in interstate and 
foreign commerce it is quite possible that. in the 
public interest, different standards must be applied 
for the treatment of different classes of customers. It 
is only when a preference or advantage accorded to 
one customer over another is undue or a difference in 
service as between them is unreasonable that Section 
1Pan American World Airways, Inc. v. United States, 371 U.S. 
296, 304 (1963). 
2See, for example, Panhandle Eastern Pipe Line Company, 10 
F. P. C. 185 (1951); 11 F. P. C. 862 (1952). 
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4(b) of the Act comes into play. ‘And the courts 
have always recognized that Congress intended to 
commit to the Commission the determination, by ap- 
plication of an informed judgment to existing facts, 
of the existence of forbidden preferences, advantages 
and discrimination.’ There is clearly a difference in 
the situation of those customers which are wholly 
dependent on Panhandle for their natural gas and 
those which have another source of supply as well. 
To distinguish in treatment between the two classes 
cannot of itself alone result in an undue preference 
or advantage or in an unreasonable difference in 
service.” (Footnotes omitted.) 


Proceeding to another facet of the problem, under 
the Natural Gas Act a company cannot undertake 
new operations, or enlarge existing operations, or sell 
to new customers, without authorization by the Commis- 
sion. It cannot discontinue service without Commission 
authorization. To obtain increased supplies, the company’s 
suppliers must be certificated by the Commission to pro- 
vide the increase, and it must obtain certificates for the 
additional capacity to receive and transport it. To say, 
in this context of regulation, that what would substan- 
tially lessen competition absent the Natural Gas Act 
is no different from what would substantially lessen com- 
petition under it is patently absurd. What the Court said 
in Federal Communications v. RCA Communications, 346 
U. S. 86, 93 (1953), is here applicable: what may substan- 
tially lessen competition in those areas where competition 
is the main reliance for regulation of the market cannot be 
automatically transplanted to areas where regulation is 
entrusted to an administrative agency. 

In Point I, subdivisions B 2 and C 2, it was shown that 
even absent regulation Petitioner had failed to make a prima 
facie case of the proscribed effect on competition of the 
asserted violation. But a fortiori he fails in the context of 
natural gas industry regulation in which the asserted lessen- 
ing must be judged. We are dealing here with a rate struc- 
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ture used in the natural gas industry for many years. The 
implications of this case are not limited to Columbia Com- 
panies and their PR rate form. What the Court does here 
will affect the rate structure of the entire natural gas in- 
dustry, on which rate structure the financing of the industry 
is largely based. Should industry characteristics and indus- 
try regulation be ignored and the Approved Rates be struck 
down as somehow violating the antitrust statutes, the effect 
on the industry would be drastic. 


m 


THE APPROVED RATES ESTABLISHED BY THE COMMIS- 
SION ARE FULLY SUPPORTED BY THE RECORD AND THE 
COMMISSION’S ACTION CONSTITUTES NO ABUSE OF 
DISCRETION. 


So far in this brief we have dealt with Petitioner’s 
Point I which asserted in absolute terms that the Approved 
Rates are a “clear violation” of the antitrust laws. We turn 
now to Petitioner’s Point II, which is that 


“(The Commission’s] . . . action here was .. . 
not supported by the evidence and, on the basis of 
the record as a whole, it constituted an abuse of dis- 
cretion.” (Br. p. 38.) 


A. The Commission’s Orders Reflect Full Considera- 
tion of All Relevant Facts. 


Petitioner asserts (Br., pp. 39-41) that the Commission 
improperly limited the scope of its inquiry to the question of 
what form of PR rate should be approved and failed to con- 
sider whether “any PR rate was necessary.”* That this 
assertion is groundless is evidenced by the following: 


1In connection with this contention, Petitioner challenges (Br., p. 
40) certain record references contained in Columbia Companies’ 
memorandum in support of exceptions before the Commission pur- 
porting to demonstrate that all parties were in agreement that some 
form of corrective action by the Commission was required in the 
premises. We will let the references speak for themselves. See R. 
164, 185, 191, 203, 630, 1122 and 1142. 
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1. The Commission considered the feasibility of attach- 
ing conditions in certificate proceedings in lieu of PR. Based 
on Home's experience with Rockland and Central Hudson, 
the Commission found that such a procedure constituted no 
solution to the problem and would not be in the public 
interest (R. 3013-14, 3022). 


2. The Commission considered adjusting Columbia 
Companies’ demand and commodity rate levels in liew of PR. 
This was likewise found not to be in the public interest 
because of the adverse effect it would have on customer 
operations, particularly low load factor customers (R. 
3014-15, 3022). 


3. The foregoing “alternatives” not being found con- 
sistent with the public interest. the Commission found that 
some form of PR tariff was necessary for the following 
very basic reason (R. 3079) : 

“| | We made it clear in Opinion No. 368 that our 
compelling consideration in prescribing the CDS-PR 
tariff was to protect those customers of Columbia 
who, unlike Lynchburg, have no alternate source of 
supply and might in time be in the position of sup- 
porting capacity for that class of customers which 
does have access to other suppliers.” 


Petitioner also states (Br., pp. +1-+) that the Commis- 
sion failed to determine PR’s impact on Columbia Com- 
panies’ various classes of customers and that no meaningful 
balance was struck between the two. In fact, the Com- 
mission’s orders dealt extensively and repeatedly with the 
subject. More than anything else, the Commission's concern 
was to reach a proper balance as between the interests ot 
full requirements and partial requirements customers. It 
specifically so stated (R. 3015) : 


“_ . The problem, therefore, which faced Columbia 
when it made this filing, and which now is before us 
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for decision initially, is what provisions should be 
included in partial requirements schedules to assure 
adequate protection for Columbia and its customers 
without depriving those customers which have an 
alternate source of supply of the necessary flexibility 
to operate as efficiently as possible and obtain their 
gas from the most economic sources under given con- 
ditions.” 


The Commission then discussed the various proposals and 
their effects, and concluded that the joint proposal of the 
four intervenors offered a reasonable solution properly 
balancing the interests of all parties (R. 3015-19). 

Apparently Petitioner wants a “dollars and cents” meas- 
urement of the impact of the joint intervenor proposal 
adopted by the Commission.’ While, of course, this cannot 
be done, we most assuredly have the factual experience of 
what inevitably will occur in the absence of PR, as docu- 
mented by Home's experience with Rockland and Central 
Hudson.* 


1The Supreme Court observed in Federal Communications Com- 
mission v. RCA Communications, 346 U. S. 86, 96-97 (1953), that 
an agency “is not required to make specific findings of tangible bene- 
fits,” since “In the nature of things, the possible benefits of compe- 
tition do not lend themselves to detailed forecast. . . .” 

Petitioner criticizes Columbia Companies’ Exhibits 10 and 24 
(R. 1568-1571, 1597-1601; see also R. 79-81, 907-9). These 
exhibits represent merely logical extensions of what is almost certain 
to occur, judging from the actual experience of Home, The 
exhibits show the rate effects which may be reasonably expected 
if the distinct competitive imbalance is reinstated through the 
disallowance of the PR rate form. Petitioner’s suggestion that 
cutbacks by PR customers may be offset by increased sales to 
other customers (Br., p. 43) ignores the fact that the loss of the good 
load factor portion of Columbia’s sales would represent a permanent 
deterioration of its markets, which cannot be offset by low load factor 
sales anticipated to be added in the future (R. 91, 684-685). Peti- 
tioner must be assuming that the increased purchases by the other 
customers will be made at a better load factor than their existing pur- 
chases. This is hardly a valid assumption in view of the fact that the 
great bulk of the growth is for space heating with a low load factor 
characteristic. Consequently, in the normal situation, the loss of base 
load sales to one customer will not be offset by sales at an improved 
load factor to other customers. 
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Finally, the Commission is criticized for not adopting 
the form of PR Schedule advanced by Petitioner’s witness 
(Br., pp. 44-5). It is not surprising that Petitioner’s pro- 
posal was not received with favor, since it would be mean- 
ingless in application (R. 963, 1120-21). 


B. The Approved Rates Properly Reflect the Cost of 
Rendering Service. 


Petitioner argues that the PR rates are discrimina- 
tory under the Natural Gas Act, in that “the charges 
imposed bear no relationship to the cost of rendering the 
service” (Br. p. 45). This is not true. A natural gas 
company must recover its costs through the demand and 
commodity components of its rates. Those rates have been 
set, under Commission regulation, to recover 50% of the 
fixed costs through the commodity component. A decline in 
the selling gas company’s sales load factor below that on 
which its rates were based results in a failure to recover 
fixed costs. The high minimum commodity charges widely 
used by pipeline companies are to prevent this failure to 
recover fixed costs. The much lower minimum commodity 
charges embodied in the PR rates will do the same, although 
much less effectively. Basing each customer’s minimum 
commodity charge under PR on that customer’s own 
historical load factor tailors it much more closely to the 
cost of serving that particular customer than the uni- 
form, and much higher, minimum commodity charges used 
by the pipelines, which have no relationship to historical 
usage. 

We have already pointed out that the Third Circuit 
Court of Appeals expressly has approved separately classi- 
fying and treating full and partial requirements customers.’ 


1Michigan Consolidated Gas Co. v. Federal Power Commission, 
supra, 203 F. 2d 895, 901 (1953). 
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C. The Approved Rates Are Not In Derogation Of 
Underlying Contracts. 


Petitioner last contends (Br., pp. 47-9) that the PR rate 
violates United Gas Pipe Line Co. v. Mobile Gas Service 
Corp., 350 U. S. 332 (1956). The Commission’s orders 
(R. 3012-13, 3080-1) amply state the reasons why this con- 
tention is wholly without merit under United Gas Pipe Line 
Co. v. Memphis Light, Gas and Water, 358 U. S. 103 
(1958). 

Even before Memphis this Court had recognized that 
Mobile does not apply where the customer’s contract ex- 
pressly contemplates future filings. Cincinnati Gas & Elec- 
tric Co. v. Federal Power Commission, 101 U.S. App. D.C. 
7, 246 F. 2d 688 (1957). And, like the instant case, the 
Cincinnati case involved a change in rate form, not merely 
an increase in rate levels. 
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STATEMENT OF QUESTIONS INVOLVED 


(1) Does the Court have jurisdiction to review an FPC 
order authorizing tariffs applicable to distribution companies 
which purchase only part of their supplies from a jurisdictional 
natural gas company, where the record is devoid of any evi- 
dence tending to show that either the petitioning purchaser 
or any other purchasers will be adversely affected by the tariffs 
or that the tariffs will tend to restrain competition or create any 
monopoly? 

(2) May the Court declare invalid as a matter of law under 
the Natural Gas Act and/or the antitrust laws a pipeline tariff 
which is designed to assure that the company’s partial re- 
quirements customers will maintain purchases at a level rea- 
sonably related to the pipeline facilities available for their 
use and thus defray their fair share of the company’s fixed 
costs, where there is no evidence that any of the partial require- 
ments customers will be adversely affected by the provisions 
of the tariff? 
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BRIEF FOR RESPONDENT FEDERAL POWEE COMMISSION 


STATEMENT OF THE CASE 


Lynchburg Gas Company (Lynchburg), petitioner, is a local 
gas distribution company which has purchased gas from Atlan- 
tic Seaboard Corporation (Seaboard), a member of the Colum- 
bia System, since 1947.1 Since November 1961, Lynchburg has 
also been purchasing supplemental supplies of gas from Trans- 
continental Gas Pipe Line Corporation (Transco) under au- 
thority of an F.P.C. certificate, 24 FPC 955, modified, 24 FPC 
1217, rehearing denied, 25 FPC 315. In the present proceed- 
ing Lynchburg complains of the terms of a rate schedule which 
the Commission authorized for Seaboard’s sales to those resale 
customers which, like Lynchburg, purchase less than their full 
requirements from Seaboard. 

The proceeding commenced in August 1958, when, pursuant 
to Section 4(d) of the Natural Gas Act (15 U.S.C. § 717(d)) 
Seaboard filed with the Commission proposed CDS-PR rate 


‘The original certificate for this service was issued to Seaboard’s prede- 
cessor, Virginia Gos Transmission Corp., 5 FPC 721. 


(1) 
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schedules (hereafter called PR schedules) to cover service to 
partial requirements (PR) resale customers. Simultaneously, 
three other Columbia companies (Home Gas Co., Kentucky 
Gas Transmission Corp. end Manufacturers Light and Heat 
Co.) filed similar PR schedules. (The four filings were desig- 
nated Dockets G-16401, G-16402, G-16403 and G-16404, 
respectively.) 

The companies’ purpose in formulating the PR schedules 
was to prevent the loss of their base loads through diversion 
to their customers’ sources of supplemental supply (R. 11-12, 
107-108, 110-112). 

As proposed by the Columbia companies, the PR schedules 
would become applicable to any resale customer (contract de- 
mand service (CDS) customers) when it began to purchase 
gas from any other source, as defined in the PR schedule.’ 
They provided for minimum annual and monthly commodity 
bills, which would require the customer to purchase (or in 
any event pay for) the same proportion of its contract de- 
mand ® (i.e., to maintain the same load factor‘) as its mini- 
mum in the base period. The minimum annual bill was based 
on the minimum annual load factor during the 24 months pre- 
ceding the effectiveness of the PR schedules, not to exceed 237 
days’ use of the average contract demand in the billing year. 
The monthly minimum load factor was the customer’s lowest 
monthly load factor during the 24 months’ base period, but not 
Jess than 5 nor more than 12 days’ use of the average contract 
demand during the billing month. 

The Columbia-proposed PR schedule also provided for the 
following variations from the existing CDS schedules: 


(1) The seller would not be required to exercise “due 
diligence” to secure additional supplies of gas for its PR 
customers; . ’ 


2“Other sources” was defined to exclude certain classes, such as sellers 
of locally produced gas and other Columbia companies. The Commission's 
order includes other Columbia companies within “other sources.” BR. 3020. 

* “Contract demand” is the amount of gas which a purchaser has a. con- 
tractural right to purchase each day. 

‘Load factor” is the ratio, generally expressed as a percentage, of the 
average daily purchases to, the contract demand. The load factor percent- 
age multiplied by the number of days in the month or year results in the 
days’ use per month or per year of contract demand. 
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(2) The PR customers would not have the right 
which full requirements customers have to reduce their 
contract demands by 10% in two equal steps. 


The filed schedules were suspended and then permitted to go 
into effect subject to refund (R. 2439, 2443, 2448, 2452). 

Several customers of the Columbia companies interveried.° 
Each of the four Columbia companies then had an increased 
rate level proceeding pending before the Commission.° The 
Commission consolidated the two proceedings as to each com- 
pany, but did not consolidate the proceedings of the four com- 
panies. Subsequently, however, on joint motion of three cus- 
tomers, including Lynchburg (R. 2655), the PR schedule dock- 
ets were severed from the rate level dockets * and the four PR 
dockets were consolidated for hearing (R. 2767). Reversing 
an earlier ruling (R. 2769, 2795), the Commission permitted 
each of the intervening customers who so requested to inter- 
vene in all the PR dockets (R. 2796). In addition, the Penn- 
sylvania Public Utility Commission intervened (R. 2842) and 
the District of Columbia Commission advised the Commission 
of its interest (R. 2486). 

Hearings were held before an Examiner on ten days in 
March, April and May of 1961. Of the intervening customers, 
only Rockland and Central Hudson, customers of Home, were 
then purchasing from other sources in addition to Columbia,* 
although Lynchburg was seeking authority to purchase 2,000 
Mcef per day from Transco (Docket No. G-18322) and stated 
its definite intention to seek additional supplies from Transco 
(R. 1082-1084). With the exception of Rockland and Central 


* Seaboard: Washington Gas Light Co., Lynchburg, Baltimore Gas and 
Electric Co., Commonwealth Natural Gas Corp.; Home: Orange and Rock- 
land Utilities, Inc., Central Hudson Gas & Elec. Corp.; Kentucky: Cin- 
cinnati Gas & Electric Co., Union Light Heat and Power Co.; Manufactur- 
ers; United Gas Improvement Co. 

* Seaboard, Docket No. G-12196 ; Home, G-12198; Kentucky, No. G-12199; 
Manufacturers, No. G—-12197. 

T Additional rate level increases had been filed in the interim. 

* Washington Gas and UGI purchased gas from other suppliers for use 
outside their Columbia companies’ service areas. Such purchases would 
not bring them under the PR schedules (R. 138, 189-190). 


705-551—63——2 
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Hudson the intervening customers, along with Commission 
staff, all objected to Columbia’s proposed PR schedules. 
There was some customer sentiment against PR schedules as a 
matter of principle, but, in general, as counsel for the Pennsyl- 
vania Commission said (R. 902), “most of the intervenors 
agree that Columbia is entitled to some protection for the de- 
clining load factor because of the outside purchases, and I think 
they have stated so.” Cf. R. 164, 185, 203, 902; 1142—Com- 
mission staff. 

Commission staff submitted an alternative PR schedule (Ex. 
27, R. 1620-1622) which itrecommended. That proposal called 
for 2 minimum monthly commodity bill based on 90% of 
the customers’ base period purchase volumes, rather than, 
as provided by Columbia, 100% of the base period load 
factor. Stafi’s base period for each month was the correspond- 
ing month in the 12 month period immediately preceding the 
month in which the PR schedule became applicable. The staff 
proposal also called for a redetermination of the minimum bill 
at the end of any 12 months’ period in which the purchaser’s 
contract demand changed or the volume of its industrial sales 
changed by 10% or more. Commission staff also recommended 
(R. 1144) that the due diligence clause be retained in the PR 
schedules. 

In the course of the hearings, additional alternatives were 
proposed. For example, Baltimore Gas and Electric Co. sug- 
gested provisions which would relate the minimum bills to 
fluctuations in the purchasers’ send-out loads (R. 168). 
Lynchburg suggested minimum annual commodity bills of 507% 
of the customers’ average purchases during the five years im- 
mediately preceding the billing year (R. 893). Commonwealth 
also suggested solving the problem in competitors’ certificate 
proceedings, increasing the demand component of the rates and 
equating the billing demand with the contract demand (R. 
1026-1027). It also submitted a suggested revision of Colum- 
bia’s PR schedules (Ex. 25, R. 1602-1614; R. 1028-1029). 

On the final day of the hearings, counsel on behalf. of Wash- 
ington Gas, United Gas Improvement Co., and Baltimore Gas 
intervenors, stated that those companies would confer with a 
view toward resolving differences among the intervenors and 
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proposing a solution (R. 1310-1312). Counsel on behalf of 
Lynchburg and Commonwealth endorsed the suggestion, as did 
Cincinnati Gas and Commission staff (R. 1311). 

A joint stateroent was then served and filed on July 10, 1961, 
by Washington Gas, Baltimore Gas, UGI, and Commonwealth 
(R. 2906.1-2906.6).2 That proposal adopted Columbia’s ap- 
proach of relating minimum monthly and annuai commodity 
bills to the purchasers’ base period load factors (as distin- 
guished from Staff’s volumetric standard), but suggested that 
they be established at 80% rather than Columbia’s requested 
100% (or Commission staff’s recommendation of 90%). It 
also called for a 5% reduction in the minimum bills of any 
customer whose industrial sales declined 5% or more. Addi- 
tionally, it proposed permitting the customers to reduce their 
contract demands if such reduction was not made for the pur- 
pose of purchasing from other sources.”° 

On July 3, 1962, the Examiner rendered his decision disallow- 
ing the PR schedules in their entirety (28 FPC 868, R. 2868). 
He held that the PR schedules were unjustly discriminatory and 
unduly restrained trade or tended to monopoly. He concluded 
that (R. 2890): 


(6) The protection for the Columbia companies of 
their markets as may be required in the public interest 
from other suppliers should be granted at the time of 
issuance of certificates of public convenience and neces- 
sity to such suppliers. 


On exceptions by the Columbia companies (R. 2920) and 
Commission staff (R. 2997), the Commission reversed the Ex- 
aminer and approved PR schedules (Opinion No. 368, 28 FPC 
860, R. 3007). The Commission held (R. 3012) that Columbia 
had 


°In a brief filed on July 10, 1961, Cincinnati Gas and Union Heat ad- 
vocated a “market share theory,” which would assure the Columbia Com- 
pany either all of the established origina] market of its customer, or a deter- 
mined proportion of the customer's entire expanded market. 

* Other features of the proposals (¢.g., boiler fuel provisions, R. 3020— 
3021) have been omitted from our statement, because panei raises no 
iasue as to them in this case. 
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* * © shown that some protection through revised 
tariffs for partial requirements customers is necessary to 
prevent deterioration of Columbia’s sales upon which 
its present rates are based, with a possible increase in its 
rates to itsremaining customers * * *. 


In rejecting the Examiner’s view that protection could be af- 
forded in connection with future certification of supplemental 
supplies, the Commission (R. 3013-3014) referred to the evi- 
dence in the record which showed that such course had proved 
ineffective when used in connection with Central Hudson and 
Rockland—after they had been granted authority to purchase 
from other sources, their purchases from Home had declined 
substantially (Exs. 5, 6 and 7, R. 1550-1559). The Commis- 
sion also discussed and rejected the possibility of providing pro- 
tection for Columbia’s base loads through increasing the de- 
mand component and reducing the commodity charges in its 
rates. 

In the PR schedules it prescribed, the Commission adopted 
the basic 80%-of-base-period-load-factor proposal made in the 
intervenors’ joint statement, and included Commission staff’s 
proposal for redetermination of minimum bills upon a change 
in contract demand or upon a 10% increase or decrease in the 
customer’s industrial sales. Concomitantly, it sustained Co- 
lumbia’s elimination of the purchaser’s unilateral right to 
reduce their contract demands. It prescribed a modified “due 
diligence” clause, under which the seller must give consider- 
ation to PR customers’ needs in connection with expansions, 
but primary regard is to be afforded the needs of full require- 
ments customers.” 

Thereafter, on January 25, 1963 (28 FPC 882, R. 3078), the 
Commission denied applications for rehearing which had been 
filed by the Columbia companies * (R. 3024) and Lynchburg 
(R. 3054). 


"The Commission also disallowed a special rate schedule which Home 
bad requested for sales to Central Hudson and Rockland (R. 3021) to meet 
the situation which had already developed from their past purchases of 
supplemental supplies. 

2 In response to applications for rehearing filed by Central Hudson (BR. 
3082) and Rockland (R. 3040), the Commission authorized the adoption 
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Lynchburg seeks review of Opinion No. 368. The four Co- 
lumbia companies have intervened as respondents. There are 
no other intervenors. 


SUMMARY OF ARGUMENT 


I. The record shows that the PR schedule approved by the 
Commission for Seaboard will not affect petitioner’s projected 
purchase pattern or the cost of its gas. Thus, petitioner is not 
“ggorieved” by the PR schedule and so has no standing to 
challenge it. Nor is there any showing that the schedules 
will have an effect on the purchase patterns or costs of any 
other Columbia System customer. No other customer subject 
thereto objects to the schedules approved by the Commission. 

II. A. The physical facts of gas distribution, requiring trans- 
portation for considerable distances, through costly fixed pipe- 
lines, necessarily result in a degree of division of territories. 

1. (a) The Natural Gas Act, with its prohibition of inter- 
state transmission and sale for resale, except pursuant to cer- 
tificates of public convenience and necessity, embodies an in- 
herent division of territories, under which both sellers and 
purchasers are to a large extent legally captive. 

(b) Concomitantly, the Act assures both sellers and buyers 
just and reasonable rates—compensatory to the pipelines, as 
low as equitably possible to the jurisdictional purchasers. 

Jurisdictional rates generally consist of two parts: (1) a 
fixed demand charge, based on the amount of gas which a cus- 
tomer is contractually entitled to demand; and (2) a com- 
modity charge, based on the amount actually purchased. 
Under Commission practice, the demand charge is, generally 
speaking, computed so as to cover one-half of the seller’s fixed 
costs, with the commodity charge defraying the remaining 
fixed costs in addition to variable costs. 

2. Seaboard is certificated to serve an area of Kentucky, Vir- 
ginia, West Virginia, Maryland and the District of Columbia, 
of an alternative, elective PR schedule for these companies (R. 3078-3079, 
3081). However, on April 1, 1963, the tariff sheets filed by Home for these 


sales were suspended and a hearing ordered thereon. Home Gas Co., Docket 
No. RP 68-8. These rate schedules are not involved in the present case. 
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most of which is totally dependent on Seaboard for its gas sup- 
plies. Transco is basically a longline pipeline, organized and 
certificated originally to serve an area of New York, New 
Jersey and Philadelphia, and part of the south which was other- 
wise without any natural gas service. 

Since the Columbia companies have substantial amounts of 
locally produced gas, their rates generally have proportionately 
low demand charges and high commodity charges, as compared 
with such companies as Transco, which purchases at the pro- 
duction area and itself transports long distances. 

Transco’s pipeline, en route from the production area to its 
primary service area in the northeast, passes through part of 
Seaboard’s service area. Transco’s pipeline, for example, 
passes near Lynchburg, which has been served by Seaboard 
since 1947. Since November 1961, under FPC authority, 
Transco has been serving Lynchburg with gas supplemental to 
that provided by Seaboard since 1947. 

3. Because Transco’s commodity charges are lower than 
Seaboard’s, it would be to Lynchburg’s advantage generally to 
purchase large volumes from Transco, while taking advantage 
of Seaboard’s relatively low demand charges for low volume 
purchases. If Lynchburg were to purchase only small volumes 
from Seaboard, Seaboard’s other customers would be required 
to defray a substantial portion of the fixed costs attributable 
to the facilities necessarily maintained to meet Lynchburg’s 
contract demand. 

In order to allow competition between Transco and Seaboard 
for Lynchburg’s business, without injuring Seaboard’s other 
customers, some measures are necessary to assure that Lynch- 
burg will purchase from Seaboard a reasonable proportion of 
the expected volumes on which Seaboard’s rates were estab- 
lished. 

4. There are generally three means by which this assurance 
might be afforded. (a) By adjusting the relationship between 
the demand and commodity components in Seaboard’s rates. 
None of the parties actively sponsored this method, and it would 
be impracticable, ineffective and disruptive of the Commission’s 
general rate-making principles. (b) By including protective 
provisions in certificates authorizing sales of secondary supplies 
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to purchasers already having primary supplies. This method 
has already proved ineffective in connection with one Columbia 
company, and Seaboard itself opposes this approach. It would 
in any event create unnecessary administrative burdens to the 
Commission and the industry alike, in expanding certificate 
proceedings to include rate determinations for other companies. 
(c) By imposing minimum commodity bills. This is a common 
device included in many gas tariffs, and is the mechanism 
espoused by Lynchburg if any protection is to be afforded Co- 
lumbia and its other customers. 

The particular PR schedule provisions here approved by the 
Commission were well-considered and reasonably adapted to 
meeting the problem inherent in multiple-supply situations, 
with a minimum of restriction of PR customers. Indeed, there 
is no showing in this case that the provisions will result in any 
restriction whatsoever. 

The PR schedule basically requires that a PR customer main- 
tain its annual purchases at 80% its average annual load factor 
ie., ratio of average daily purchases to contract demand in 
the two years preceding its acquisition of a supplemental supply. 
On amonthly basis, it must maintain a load factor equal to 80% 
of its lowest load factor for any month during that two year 
period. 

5. Subsidiary provisions are equally designed to achieve gen- 
eral equality between the two classes. The pipeline must con- 
sider the needs of its PR customers in planning expansions, but 
must give prior consideration to the customers totally depend- 
ent on it. The minimum bill requirements are to be redeter- 
mined on a change of contract demand or a 10% change in the 
purchaser’s industrial sales, the type of sales which are apt to 
fluctuate most. As an economic matter, regardless of Commis- 
sion action, full requirements customers cannot substantially 
alter their purchases except in response to their sales. Thus, 
there is no reason for this provision in their schedule, which con- 
tains only a right in them unilaterally to reduce the contract 
demands in two equal annual steps of 5%, which provides a 
measured degree of protection to buyer and seller alike in the 
event of a decline in the buyer’s business. 
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6. No minimum commodity bill is necessary as to full re- 
quirements customers, since they cannot divert their high load 
factor business to other companies, thus avoiding part of their 
fair share of the Columbia company’s fixed costs. It would be 
an undue and unnecessary hardship on them to require them to 
pay minimum commodity bills in periods of low demand, while 
they have no opportunity to offset these charges by purchasing 
from other companies with lower commodity charges in periods 
of high demand. Minimum commodity bills for partial re- 
quirements customers thus serve to foster overall equality with 
full requirements customers to the end that all customers will 
equitably share fixed costs by purchasing generally the volumes 
on which the pipeline’s rates have been established. 

7. Columbia’s filing of PR schedules is clearly authorized by 
its service contracts. 

B. The Supreme Court has held that substantially more re- 
strictive contractual provisions, such as full requirements con- 
tracts, are not per se violations of the antitrust laws even in 
unregulated industries. And provisions more restrictive than 
the present have been sustained under other regulatory statutes, 
such as the Interstate Commerce Act. 

A fortiori, the PR schedules designed by the Commission to 
equalize a disparity between two classes of purchases, to prevent 
one class from shifting part of its costs to the other, cannot be 
held invalid as a matter of law. 

The PR schedule does not establish a “dual rate” system. 
Full requirements and partial requirements customers pay pre- 
cisely the same prices, the only difference being that PR cus- 
tomers are required to maintain load factors reasonably equiva- 
lent to those which full requirements customers of necessity 
maintain. 

C. The propriety of the PR schedules cannot be altered or 
affected by Lynchburg’s attempt to inject emotional coloration 
through argumentative statements of irrelevant matters. The 
justness and reasonableness of Seaboard’s rate levels are not 
here in issue. 


1k 
ARGUMENT 


IL. The petition should be dismissed for lack of aggrievement 


The major burden of Lynchburg’s argument is that the PR 
schedule approved by the Commission is unduly or unjustly 
discriminatory against partial-requirements customers and is 
anticompetitive. The issues thus tendered by Lynchburg are 
in large measure factual and can be determined only with ref- 
erence to the “particularized considerations of the parties” 
(Tampa Electric Co. v. Nashville Coal Co., 365 U.S. 320, 335) 
and “the facts peculiar to the particular business” (White 
Motor Co. v. United States, 372 U.S. 253, 261). So considered, 
there is not a scintilla of evidence in the present record that the 
PR rate schedules here involved (1) cause any hardship to 
Lynchburg (or to any other partial requirements customer of 
Seaboard or any of the other intervening respondents), or (2) 
actually restrain or limit competition in any manner. Hence 
Lynchburg is not aggrieved and may not obtain review. 

The most that Lynchburg’s witness ever said was that (R. 
886-887): “There is always the possibility that Lynchburg 
might have to pay a minimum annual bill or a minimum 
monthly bill.” * 

In its brief (p. 8) Lynchburg states that “the base period 
which would be used for Lynchburg to determine the minimum 
bills would encompass the period of highest load factor in 
Lynchburg’s history—66%.” If that figure is accepted, the 
Commission’s order would impose a minimum commodity bill 
at a load factor of 52.8%. Lynchburg does not allege that its 
load factor has ever been lower than that or that it might prob- 
ably fall below that figure under any reasonably foreseeable 
future conditions.” 


* Unless otherwise stated, all emphasis in this brief is ours. 

14 Actually, Lynchburg’s minimum annual load factor under the PR 
schedule is 54.3% ; the monthly minimum is around 33% (12.2 days—31.5% 
in a 31-day month, 32.5% in a 30-day month, 34.9% in February). See foot- 
note 16, infra, and Appendix A, pp. 42-45. 

* Ina related proceeding, United Fuel Gas Co. and Atlantic Seaboard Corp., 
Dockets Nos. G-20270 and G-20272, Lynchburg identifies itself as a high- 
load-factor customer. 


705-551—63——3 


12 


On the contrary, Lynchburg’s projection of purchases during 
the five years 1961 through 1965 (Ex. 20, R. 1593) shows its 
annual load factor from Seaboard as ranging from a low of 
66.8% in 1962** to a high of 75.1% in 1965, with a steady in- 
crease from 1962 on. Presumably Lynchburg has projected 
its future purchases in the light of statistically valid predic- 
tions of all relevant factors, including the weather. But in any 
event, and this is the important consideration here, these pro- 
jections were formulated on the assumption that Seaboard’s 
CDS schedule would be applicable (Ex. 20, R. 1593)—in other 
words, they were not constructed with a view toward avoiding 
the effect of the minimum commodity bill in the PR schedule. 
Thus Lynchburg’s projections of its purchases, uninfluenced 
by any consideration of the PR schedule, demonstrates that 
the PR schedule will not affect the amount it will have to pay. 

And this is true in spite of the fact that the same projection 
shows Lynchburg’s purchases from Transco increasing from 
131,000 Mcef in 1961 to 938,000 Mef in 1965, or more than 
sevenfold, while volumes purchased from Seaboard are to re- 
main virtually constant.” Lynchburg plans to decrease the 
Seaboard proportion of its purchases steadily from 93% in 
1961 to 67% in 1965."* But there is no projected decrease in 
the determinative load factor, which will, in general, increase. 

It is thus clear that the present record would not support, 
but, on the contrary, negates, any possible finding that the PR 
rate schedule is likely to cause any injury to Lynchburg or tend 


* Lynchburg states (Br. p. 3) that its purchases from Transco in 1962, 
after the close of the hearings in this case, were 382,688 Mcf, at a cost of 
$165,577. On August 14, 1963, Seaboard submitted to the Commission data 
concerning the refund, if any, which may be payable by it to Lynchburg 
pursuant to the order now under review. Since that material covers the 
post-hearing period to which Lynchburg has referred, we are reprinting it 
as Appendix A to this brief, infra, pp. 42-45. 

This material shows that the actual load factor of its purchases from Sea- 
board in 1962 was approximately 65.3%. In every month since the PR rate 
schedules became effective as to Lynchburg, its purchases from Seaboard 
have been substantially above its minimum bill requirements. 

As shown in Appendix A, infra, pp. 43-45, Lynchburg’s average pur- 
chases from Seaboard during the 17 months after the PR schedule became 
effective were slightly less than during the base period, October 1959 through 
September 1961. 

* 1961, 93% ; 1962, 79% ; 1963, 74% ; 1964, 70%; 1965, 67%. 
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in any manner to restrain or limit competition for Lynchburg’s 
business. Since the record fails to show any probability that 
Lynchburg’s purchases from Seaboard will fall below its mini- 
ma under the PR schedule, there is no probability that Lynch- 
burg will ever pay more than Seaboard’s full requirements 
purchasers do for the same volumes or limit its purchases from 
Transco to avoid that result. Thus there is no possible basis 
for any claim that Lynchburg is or probably may be the victim 
of any discrimination vis-a-vis Seaboard’s full-requirements 
customers. 

The impact, if any, of Seaboard’s PR schedule on Lynchburg 
will, of course, depend on the quantities Lynchburg purchases 
from Transco.” Lynchburg’s projections of monthly pur- 
chases were not offered in evidence by it but were adduced only 
as a result of cross examination over the resistance of Lynch- 
burg’s counsel (R. 1058, 1060-1066), who said (R. 1062): 


* * © Lynchburg’s requirements are not on trial here, 
and how Lynchburg would propose to take gas from 
Transco is not on trial here. 


And again, counsel stated that Lynchburg was “going to try 


to get [more gas] from” Transco (R. 1083), but protested that 
(R. 1084)— 


* * * what Lynchburg does with that second source 
of supply five years down the line has nothing to do 
with the application of the PR rate as of today. 


Lynchburg thus advertently chose not to attempt to present 
the basic facts as to whether it will be adversely affected by 
Seaboard’s PR schedule. 

Nor would the record support a finding of adverse effect 
on any other customer of Seaboard. The only pseudo-factual 
support for its contentions that Lynchburg adduces is its ref- 
erence to a hypothetical situation involving the Washington 


* Appendices B and C, infra, show that under its projected purchase pat- 
tern Lynchburg will not incur any annual or monthly minimum bill under 
Seaboard’s PR schedule and that even under Seaboard’s CDS schedule 
Lynchburg would not benefit substantially by increasing its purchases from 
Transco (App. B, sheet 2, infra, p. 47). 
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Gas Light Company. Lynchburg says (Pr. pp. 43-44) that 
Washington “would have incurred penalties of $7,000,000 dur- 
ing 1956-60 had it been on the PR tariff.” The fact is, how- 
ever, that even if Seaboard’s PR schedule had been in effect 
during the period 1956-60, it would not have been applicable 
to Washington Gas Light. The record shows that Washington 
Gas purchases a small amount of gas from the Frederick Gas 
Company to serve less than 50 customers in Montgomery 
County, Maryland, outside Seaboard’s service area (R. 138). 
But these purchases would not have brought Washington Gas 
under the PR schedule because it applies only to customers 
who purchase gas from other sources for use within Seaboard’s 
service area (R. 138). 

Washington was one of the “major customers” who, accord- 
ing to Lynchburg (Br. p. 7): 

* * * opposed the filing out of their conviction that 
the PR tariff [proposed by Columbia], if adopted, 
would preclude their acquisition in the future of an 
additional source of supply. * * * 


Significantly, Washington was one of the four proponents of 


the proposal which formed the basis of the Commission’s order, 
and which they said (R. 2906.1) : 


* * * in their opinion, would provide the protection 
represented as necessary by the applicants, yet would 
not unduly penalize Columbia’s customers who pur- 
chase gas from “Other Sources.” * * * 


Neither these four purchasers nor any other intervenors have 
joined in or supported Lynchburg’s petition for review. 
Thus, even the hypothetical example to which Lynchburg 
refers does not provide any basis for its complaint. Accord- 
ingly, although Lynchburg is concededly “subject to” the Com- 
mission’s order, it has not shown, or even alleged, facts suffi- 
cient to establish that it is “aggrieved by” the order. Cf., 
Lynchburg Gas Co. v. F.P.C., 275 F. 2d 847, 849 (C.A. 3); 
Cincinnati Gas & Electric Co. v. F.P.C., 101 App. D.C. 1, 
246 F. 2d 688; Panhandle Eastern Pipe Line Co. v. FP.C., 
219 F. 2d 729 (C.A. 3), cert. denied, 349 U.S. 945. Since only 
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a “person aggrieved” may petition for review under Section 
19(b) of the Natural Gas Act, the present petition should be 
dismissed. Cincinnati Gas & Electric Co. v. F.P.C., 101 App. 
D.C. 150, 247 F. 2d 556, cert. denied, 355 U.S. 930. 


II. The PR Schedule approved by the Commission is a well- 
considered, reasonable and valid means for assuring equi- 
table distribution of gas at reasonable prices 


Although we have shown in Point I that the petition should 
be dismissed, we shall here demonstrate that the order under 
review is in all respects valid. 

Lynchburg espouses a view of “free competition” which is 
purely verbalistic, without content and dissociated from the 
context in which this case arises. The case concerns the dis- 
tribution of natural gas, and the issues can be analysed and 
resolved only with an understanding of the economic facts of 
life in the industry. White Motor Co. v. United States, supra, 
372 US. at 261. The regulatory pattern of the Natural Gas 
Act is a basic ingredient in and major determinant of the eco- 
nomic facts of theindustry. Cf. F.C.C. v. R.C.A. Communica- 
tions, Inc., 346 U.S. 86, 93-94; Pan American W orld Airways 
vy. United States, 371 U.S. 296, 305; Mackay Radio & Tel. Co. 
vy. F.C.C., 68 App. D.C. 336, 97 F. 2d 641. 

In this section of our brief, therefore, we shall review the 
statutory pattern as applied to the parties in this proceeding, 
and then demonstrate that the PR schedule approved by the 
Commission is a reasonable and effective solution of a prob- 
lem inherent in the situation. We shall show that, rather than 
restraining competition, the PR schedule provides a mechanism 
by which competition may be encouraged and expanded without 
jeopardizing or undermining the objectives of the Natural Gas 
Act, and that, rather than creating discrimination, the PR 
schedule prevents or minimizes the possibility of unjust dis- 
crimination in favor of those natural gas customers who, 
through a mere accident of geography, are so located as to have 
available more than one source of supply. 
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A. The Natural Gas Act 
1. The general regulatory pattern 


The Commission has available two major tools—certification 
and rate regulation—for meeting its basic obligation “to pro- 
tect consumers from exploitation at the hands of natural gas 
companies.” F.P.C. v. Hope Natural Gas Co., 320 US. 591, 
610. These two powers are interrelated and must be used 
jointly in a coordinated program to serve the public interest, 
z.e., the interest of all consumers. Cf. Atlantic Refining Co. 
v. P.S.C. of New York (CATCO), 360 US. 378. 


(a) Certification 


The cornerstone of the regulatory pattern is a flat prohibition 
of interstate transmission of gas and sale for resale except 
pursuant to a certificate of public convenience and necessity 
issued by the Commission (Section 7(c)). Once a company 
commences service under a certificate, it must continue unless 
and until it demonstrates to the Commission’s satisfaction 
that abandonment will be consistent with the public interest. 
Section 7(b). In exchange for so dedicating its facilities to 
this service, the company is assured “just and reasonable 
rates”, z.e., rates calculated to provide sufficient revenues to 
cover its costs, including a fair return on invested capital. 

Just as the company is restricted to serving only those cus- 
tomers authorized by the Commission, the purchasers can buy 
only as authorized by the Commission. Being thus restricted 
to supplies certificated by the Commission, local distribution 
companies, serving ultimate consumers, are given reasonable 
assurance of adequate service at just and reasonable rates. 
While the Commission may certificate more than one company 
to serve an area (Section 7(g)), nothing in the Act indicates 
that it should do so if such multiple certification would impede 
the equitable distribution of gas at reasonable prices within the 
area. In Kentucky Natural Gas Corp. v. F.P.C., 159 F. 2d 215, 
218 (C.A. 6), on which Lynchburg relies, the Sixth Circuit 
clearly recognized that it is improper for the Commission to 
certificate a second company to serve an area if as a result the 
ability of the original supplier “to render natural gas service 
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will be jeopardized by the loss of the business” of existing 
customers. 

Before issuing a certificate, the Commission must be satisfied 
that the company can be expected to perform the services on @ 
continuing basis at reasonable rates. Thus, while a certificate 
of public convenience and necessity does not carry with it any 
promise of exclusive right to serve the territory covered, the 
Commission has committed itself to the obvious principle of not 
taking action which may substantially impair a certificate once 
issued. Michigan-Wisconsin Pipe Line Co., 6 FPC 1, supple- 
mented, 6 FPC 58 at 73-74, affirmed sub nom. Panhandle 
Eastern Pipe Line Co. v. F.P.C., 83 App. D.C. 297, 169 F. 2d 
881, cert. denied, 335 U.S. 854; Trans-Continental Gas Pipe 
Line Co., 7 FPC 24, 44. 


(b) Rates 


The extent to which gas pipeline facilities are used fluctuates 
greatly. For example, where gas is used extensively for space 
heating, the facilities will be used most extensively during the 
winter months, with relatively little use during the summer 


months. Local distribution companies must have assurance 
that they will have available sufficient facilities to meet the 
requirements of their residential, commercial and space-heating 
customers during the winter peak periods.” Accordingly, they 
contract with their pipeline suppliers for the right to purchase 
up to a specified amount per day (contract demand). During 
off-peak periods, the facilities are available for interruptible 
service, i.e., service to customers, mainly industrial users, who 
do not need absolute assurance of continuous supplies.” 
Pipeline rates generally are designed in the light of these 
facts. Wholesale rates to distribution companies ordinarily 
consist of two parts: (1) a demand charge, which is a flat 
monthly charge per Mef of the contract demand; and (2) a 


» Through “peak shaving,” a customer can maintain its contract demand 
somewhat below maximum peak demand. Peak shaving consists of the 
customer's having available its own moderate supplies of stored natural gas 
or facilities for producing manufactured gas for use in times of peak demand. 

™ Within so-called “interruptible” service, there may be different classes of 
priorities at different prices, Cf. Granite City Steel Co, v. F.P.C., —— App. 
D.C. ——, —— F. 2d ——, decided May 23, 1963, 
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commodity charge, which is a per unit churge for the amount of 
gas actually purchased. Having no fixed supply assured them, 
interruptible customers generally pay on a straight commodity 
(volumetric) basis. 

Following conventional principles of utility ratemaking, gas 
pipeline rates are established on an individual company cost-of- 
service principle. Costs, and consequently rates, vary from 
company to company, both in overall amount and in their pro- 
portions of various specific items. For example, gas produced 
near the consuming market may be relatively high-cost, but, 
because it is not transported great distances, the demand com- 
ponent of the rate ascribable to such gas will be relatively low. 
In every case, however, it is necessary to allocate costs so as to 
distribute the fixed costs equitably among different classes of 
customers and among the members of each class. 

In 1952, after thorough study and extended hearings, the 
Commission adopted the so-called Seaboard formula as a gen- 
eral guide for allocating costs between demand and commodity 
components of jurisdictional rates. Opinion No. 225, Atlantic 
Seabord Corp., 11 FPC 43. Explaining why the demand com- 
ponent should not cover all fixed costs, the Commission there 
said (p. 54): 

We are unable * * * to accept the premise that 
merely because certain costs do not vary with use they 
automatically become in toto demand or capacity costs. 
A pipeline would not normally be built to supply peak 
service, that is to say, service on the peak days only. 
We know from our administration of section 7 of the 
Natural Gas Act * * * that pipelines are built to sup- 
ply service not only on the few peak days but on all days 
throughout the year. In proving the economic feasibil- 
ity of the project in certificate proceedings, reliance is 
placed upon the annual as well as the peak deliveries. 
Stated another way, the capital outlay for the pipeline 
facility is made—and justified—not only for service on 
the peak days but for service throughout the year. Both 
capacity and annual use are important considerations in 
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the conception of the project and in the issuance of cer- 
tificates of public convenience and necessity. Sa 


Observing (p. 56) that “the allocation of joint costs is not and 
cannot be an exact science,” the Commission announced a gen- 
eral guiding principle that fixed costs should be allocated evenly 
between the demand and commodity components of jurisdic- 
tional rates. Since its formulation in 1952, the Seaboard 
formula has been followed in many cases,” though there has 
been some flexibility, with variations or modifications pre- 
scribed in specific cases.” 

In a companion proceeding to the present (Atlantic Sea- 
board Corp., Docket No. G-20272), Seaboard has renewed 
its contention, pressed unsuccessfully in the 1952 proceeding 
(11 FPC at 521-527—Examiner’s decision), that more than 
half of its fixed costs should be allocated to the demand com- 
ponent of its rates. The Examiner’s decision, rendered on 
June 19, 1963, accepts Seaboard’s contention in some measure 
and the case is now before the Commission on exceptions by 
virtually all the parties, some contending that the demand 
charge ordered by the Examiner is too high, others that it is 
too low.* 


™The Commission has, of course, also recognized that interruptible 
(mainly non-jurisdictional) customers obtain benefits from the fixed factl- 
ities and should bear their fair share of the fixed costs. Some of the com- 
plications of the ratemaking process (not directly involved in the present 
proceedings) are suggested by the problem posed by requiring the interrupti- 
ble customers to bear their share of the fixed costs yet not causing a price 0 
high that they turn to other fuels, leaving the facilities underutilized— 
killing the goose that lays the golden eggs. 

* F.9., El Paso Natural Gas Co., 22 FPC 260; Transcontinental Gas Pipe 
Line Corp., 20 FPC 843, rehearing denied, 21 FPC 230. 

™ E.g., Midwestern Gas Transmission Co., 21 FPC 653; Cumberland and 
Allegheny Gas Co., 24 FPC 254. 

In its exceptions to the Examiner's decision in Dockets Nos, 20270 and 
20272, Lynchburg itself well stated that “The battle lines were clearly 
drawn with the Applicants and high load factor customers supporting 
abandonment of, or at least deviation from, the method and the low load 
factor customers, along with the competitive fuel interests, advocating 
strict application of the Seaboard Formula. * * *”. Lynchburg is there 
aligned with the high-load-factor group, while Washington Gas Light 
Company (see discussion supra, pp. 13-14) is in the opposing camp. 
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Obviously, under a two-part rate, the higher the volume of 
purchases (up to the full contract demand), the lower the unit 
cost; and the lower the commodity charge vis-a-vis the demand 
charge, the greater is the advantage of increasing purchases. 
Thus, a relatively high demand charge with a correspondingly 
low commodity charge is most favorable to the purchaser with 
a high-load-factor, while a relatively low demand charge and 
high commodity charge favors the low-load-factor customer. 

Columbia companies’ demand charges are substantially low- 
er than those of its competitors, whereas the relationship is 
reversed as to their commodity charges (R. 2879, 3014). For 
example, as the Examiner noted, at the time of the present 
proceedings, Seaboard’s CDS-1 rate was $3.25 per Mcf de- 
mand, 32.18¢ commodity, whereas Transco’s corresponding 
rates were $3.70 per Mecf demand and 25¢ commodity or $4.22 
demand and 26.5¢ commodity, depending on the location within 
the area (R. 2879).2* Columbia’s rates thus generally favor 
low-load-factor customers, while their competitors are more 
advantageous to high-load-factor purchasers. 


2. Regulatory background of the present case 


In 1948, Seaboard and its affiliate, Virginia Gas Transmis- 
sion Corp., secured grandfather certificates (Section 7(c)) to 
sell gas for resale in Kentucky, Maryland, West Virginia and 
Virginia (3 FPC 940 and 941). Virginia Gas has since been 
merged into Seaboard (11 FPC 1312). Seaboard has been 
serving Lynchburg since 1947.” 

Transco received its first certificate in 1948. Trans-Conti- 
nental Gas Pipe Line Co., Inc., 7 FPC 24.** That certificate 
authorized gas to be “transported through the States of Mis- 
sissippi, Alabama, Georgia, South Carolina, North Carolina, 
Virginia, and Maryland, and to be sold at various points 
in the States of New York, New Jersey and Pennsylvania for 


* Transco’s G-2 schedule, available to purchasers in Zone 2 (where Lynch- 
burg is located) with contract demands of 5000 Mcf or less were $3.10 
per Mcf demand, 28¢ commodity. 

“The certificate was originally issued on August 20, 1946, to Virginia 
Gas (5 FPO 721). 

* Shortly later transferred to Trans-Continental Gas Pipe Line Co. (7 
FPC 189). 
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resale for ultimate public consumption in the Middle Atlantic 
Seaboard area.” (7 FPC at 28.) The customers to whom serv- 
ice was authorized were in Philadelphia and the New York 
area (7 FPC at 46). 

In the latter part of 1949, Transco was granted authoriza- 
tion to sell 5,100 Mef per day * to two customers in the South— 
the Atlanta Gas Light Company and the City of Danville, 
Virginia.” Transcontinental Gas Pipe Line Corp. (9 FPC 
32).2 In addition to granting the authority requested by 
Transco, the Commission directed the company to offer service 
up to a total of 12,155 Mcf per day to several communities in 
Georgia, Alabama, North Carolina, South Carolina and Louisi- 
ana which had requested it (9 FPC at 42-43, 61-62)." Sales 
authorized for Transco in the New York, New Jersey and 
Philadelphia area were then 403,000 Mef per day (9 FPC at 
59). 

It thus appears that Transco was originally certificated as a 
longline transmission company primarily to serve the North- 
east coast area of New York, New Jersey and Pennsylvania, 


with incidental service en route to southern communities then 


without natural gas supplies. Seaboard, on the other hand, was 
certificated to serve an area of Kentucky, Virginia, West Vir- 
ginia and Maryland. It acquires its gas near its markets, much 
of it locally produced (R. 889-890). (See map, Ex. 11, R. 
1572.) 


* ‘Transco sought authorization here for a total of 2,500 Mcf per day, 
which amount the Commission increased to 5,100 Mcf, on the ground that 
Transco should obligate itself to meet the projected third year demands of 
these customers (9 FPC at 41, 59). 

As Lynchburg says (Br. p. $2), Danville is “in the extreme Southern 
portion of the State, far distant from Seaboard’s line.” 

* Transco also proposed temporary service of 15,000 Mcf to Piedmont 
Natural Gas Corporation, in the Tidewater area of Virginia. This request 
was denied, however, since Piedmont’s application for a certificate had been 
denied (9 FPC at 41-42). 

® Requests by other southern communities for possible service by Transco 
was deferred pending disposition of applications then pending by other 
companies to serve these communities (9 FPC at 43). 

The Commission also required Transco to establish a special rate schedule 
for entire-requirements customers with maximum demands of less than 
5,000 Mcf per day, to protect such customers from the hardships which 
would be caused to them by Transco’s general 65% minimum bill provision 
(9 FPC at 54). 


In 1957, Lynchburg sought to secure 6,500 Mef of gas per 
day from Transco under a CD schedule. It alleged that Sea- 
board’s service was insufficient (Transcontinental Gas Pzpe 
Line Corp., 20 FPC 264, 278; ibid, 21 FPC 138, 143) and that 
Lynehburg desired the new supply of gas primarily to serve 
the Mead Corporation, a prospective industrial customer. The 
Commission denied the application (21 FPC 138), and the 
Third Circuit affirmed on the ground that denial was warranted 
m the absence of a firm contract or commitment by Mead 
(Lynchburg Gas Co. v. PP.C., supra, 275 F.2d 847). Seaboard 
had opposed the application on the ground, inter ala, that 
without assured sales to Mead, Lynchburg would sell the 
Transco gas to its other customers, thus reducing its purchases 
from Seaboard. While the court held that Seaboard’s predic- 
tions of lost revenues were too conjectural to warrant denial 
of the Transco certificate, it said (275 F. 2d at 849-850) : 


* * *© Seaboard’s major opposition emanates from 
the fact that due to the absence of a contractual under- 
standing between Lynchburg and Mead, Seaboard has 
no actual knowledge of what will develop should Lynch- 


burg be awarded the desired gas: * * * 

This emphasizes once more that most of Lynchburg’s 
difficulty stems from its failure to have some substantial 
arrangement with Mead. Presumably Lynchburg will 
initiate new proceedings if it is successful in procuring 
such agreement. The latter, if secured, should eliminate 
or at least greatly reduce speculation regarding injury to 
Seaboard. * * * 

To date, Lynchburg has not renewed its application for sup- 
plies with which to serve Mead, and the present record shows 
that, although Mead became a customer of Lynchburg in No- 
vember 1959 (R. 1089), it is still purchasing only “a small 
amount” (R. 1087)—about 840 Mef a month as of January 
1960 (R. 1086). As of May 1961, according to its counsel (R. 
1083), Lynchburg had not formulated any plans for seeking 
additional gas with which to serve Mead. 


In the present case Lynchburg has even less factual basis for its asserted 
fears as to the future than Seaboard had in the Mead situatfon. See dis- 
cussion, supra, pp. 11-13. 
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In 1960 Lynchburg was granted a supply of 2,000 Mcf per 
day from Transco, “supplemental” to its primary supply from 
Seaboard. The certificate then issued was expressly subject to 
the condition that Lynchburg would thereafter be subject to 
Seaboard’s PR rate schedule (Lynchburg Gas Company, 24 
FPC 955, modified, 24 FPC 1217). In denying rehearing, the 
Commission said (25 FPC 315, 317) that if Seaboard’s PR rate 
schedule were found to be unreasonable, Lynchburg would be 
entitled to a refund of the difference, if any, between the 
amounts paid under the schedule and the amounts due under 
the schedule finally approved by the Commission.“ 

In 1962, in an uncontested proceeding, Transco was author- 
ized to sell an additional 2,000 Mef per day to Lynchburg (28 
FPC 799). Seaboard, having put its PR schedule in effect, did 
not intervene in the Transco proceeding. (See discussion, 
infra, p. 30.) 

At the time the present case was heard and decided, Sea- 
board’s rates applicable to Lynchburg were $3.25 per Mcf de- 
mand charge and 32.18¢ per Mcf commodity charge.” These 
rates, however, had been suspended and were then being col- 
lected subject to refund. On June 19, 1963, a Commission 
Trial Examiner decided that, on the basis of an agreed cost of 
service, Seaboard’s just and reasonable rates should be set at 
$2.86 per Mef demand and 32.16¢ commodity. Docket No. 
G-20272, supra (consolidated with United Fuel Gas Co., 
Docket No. G-20270). That decision is now before the Com- 
mission on exceptions. 

At the time of the hearings and initial decision in the present 
case, Transco’s applicable rate was $3.10 per Mcf demand and 
28¢ commodity.* As of February 1, 1963, this rate was re- 
duced to $2.91 per Mcf demand and 27.3¢ commodity (FPC 
letter order of April 22, 1963, in Docket No. RP 61-13). 


“No refunds were payable under the Commission’s decision through 
March 1963. See Appendix A, infra, pp. 43-45. 

®tn addition, there is a facility charge for delivery at any point off Sea- 
board's direct line. The rates also are subject to specified variation de- 
pendent on the heating content (BTU) of the gas. 

™ Plus a charge similar to Seaboard's facility charge. 
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As the Examiner observed (R. 2879), at a 100% load factor, 
Transco’s then effective rate was lower than Seaboard’s. Asa 
matter of arithmetic, both at the time of the hearing and at the 
present time (under the Examiner’s decision in G-20272) 
Transco’s unit rate to Lynchburg is lower than Seaboard’s at 
all load factors.” (Appendix D hereto, infra, p. 49, is a graph 
showing the unit rates of the two companies at all load factors.) 


3. Effect of regulatory pattern 


In the present case, there is no question open as to the just- 
ness and reasonableness of either the rate levels or the rate de- 
signs of Seaboard and Transco. Under these rates, Lynchburg 
would obviously prefer, if it could, to purchase all its supplies 
from Transco at a high load factor.* However, it is con- 
tractually bound to Seaboard, which is serving as Lynchburg’s 
primary supplier under Commission authorization. Being so 
bound by contract, and thus unable to attempt to secure all its 
requirements from Transco, Lynchburg obviously would secure 
most benefit from dividing its purchases from the two com- 
panies in such proportion as would yield the lowest possible 
average unit cost.” Even if Seaboard’s and Transco’s average 
unit costs were the same, because of their different rate designs, 
it manifestly would be to Lynchburg’s advantage to purchase at 
a high load factor from Transco, so as to take advantage of its 
relatively low commodity charge and avoid its minimum bill 
(R. 1092; Ex. 12, R. 1576; Item J, R. 2129), while availing 
itself of Seaboard’s low demand charge. As the Commission 
explained (R. 3014): 


* The Examiner's chart shows Transco’s “CD” schedule rates. Lynchburg, 
however, purchases under Transco’s “G” schedule applicable to purchasers 
with contract demands of 5,000 Mcf or less. Like Lynchburg's projections 
(Ex. 20, R, 1593), our appendices are based on Transco's “G” schedule. 

“Even if Lynchburg’s contract demand went above 5,000 Mcf, under 
Transco’s CD schedule, its unit costs at high load factors would be lower 
than under Seaboard’s schedule. 

Lynchburg apparently has designed its purchase pattern with this goal 
in mind. See Appendix B, infra, pp. 46-47. 
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*** Tf the competitors have lower commodity 
rates it is obvious that Columbia customers having an 
alternate source of supply will tend to give all of the 
high load factor business to the alternate source in order 
to take advantage of the low commodity rates but will 
still be able to take advantage of Columbia’s low de- 
mand rates, and at peak periods obtain, in effect, peak- 
ing service from Columbia at relatively low rates. It 
is not hard to conceive that the end result might be 
that the customers of Columbia would without access 
to alternative suppliers end up supporting peaking serv- 
ice for Columbia’s partial requirements customers at 
rates never intended for such service. 


Since, as previously shown, the demand component of juris- 
dictional rates is not designed to and does not cover all the 
fixed costs of a pipeline’s jurisdictional sales, it is clear that 
substantial reductions in purchases by one customer will shift 
to the pipeline’s remaining customers part of such fixed costs. 
since the supplier is legally assured rates calculated to produce 
revenues sufficient to cover all costs. In other words, a re- 
duction in base load results in increased average unit costs. 

Thus, if Lynchburg were to apportion its purchases from 
Seaboard and Transco in the most advantageous manner, the 
disparity between their rates, which Lynchburg deplores, would 
have to be increased. Seaboard’s remaining customers would 
thus, in effect, be required to subsidize Lynchburg’s high load 
factor purchases from Transco. And Transco’s customers 
would be the beneficiaries, since Lynchburg would be assum- 
ing more of Transco’s fixed costs. 

That Lynchburg’s present position would tend to increase 
Seaboard’s rates to its remaining customers, who are totally 
dependent on it, was recognized by Lynchburg’s counsel, who, 
in crossexamining a Columbia witness, persisted in establish- 
ing that Columbia’s remedy in the event of loss of its base loads 
would be through rate increases (R. 957-958) .*’ 

It clearly was not the intention of Congress, as Lynchburg 
maintains, that the Commission should be powerless to pre- 


“Lynchburg counsel : 
“Q. Well, would it be fair to assume if there was a reduction in volumes 
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scribe measures reasonably calculated to enable Seaboard to 
continue to serve its primary market at reasonable rates. As 
the Supreme Court said in United Gas Pipe Line Co. v. Mem- 
phis Light, Gas and Water Division, 358 U.S. 108, 118: 


It seems plain that Congress * * * was not only 
expressing its conviction that the public interest re- 
quires the protection of consumers from excessive prices 
for natural gas, but was also manifesting its concern for 
the legitimate interests of natural gas companies in 
whose financial stability the gas-consuming public has 
a vital stake. * * * 


Nor does Lynchburg meet the issue by suggesting (Br. pp. 
42-43) that “cutbacks by PR customers [might] be ofiset by 
increased sales on the System.” Under this view, any benefit 
accruing through expansion of Columbia’s markets would go 
first to subsidizing PR customers in their desire to secure gas 
from competitive companies, with Columbia’s full require- 
ments customers getting only such benefit as might be left over. 
Proper administration of the Act, however, calls for equitable 
sharing of both benefits and burdens among all consumers. 


To the extent that increased sales may reduce the Ppipeline’s 
average unit costs, all its ratepayers should benefit. Under 
Lynchburg’s view, partial requirements customers would have 
prior claims to the benefits of increased sales, with no obliga- 
tion even to maintain their own purchase levels. 


4. Alternative types of solutions 


Since, as we have demonstrated, effectuation of the pur- 
poses of the Natural Gas Act requires that natural gas com- 
panies be protected against undue loss of the base loads on 
which they were certificated and on which their rates were estab- 


sold for whatever reason in any year when there was a rate increase filed 
that the cost would be passed on to the remaining customers? 


“Q. Then it would be reasonable to assume that this impact which you 
say would be suffered by Seaboard, Kentucky Gas, or eventually United 
Fuel, would in all probability be passed on to the customers? 

“A. Ultimately it would, but that is our trouble. If this kind of thing 
got to any great degree, we might find ourselves, you might say, priced out 
of the market if we became a peak shaving outfit.” R. 957-958. 
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lished, the remaining question is whether the Commission’s 
order is reasonably adapted to this end. 

As previously shown, the problem in this case arises out ofa 
difference between Columbia’s rate designs and those of its 
competitors. Columbia’s rate designs generally favor low-load 
factor purchases, while those of its competitors encourage high- 
load-factor business (supra, pp. 20, 24-25). 

There are three general avenues of approach to a solution 
to the problem so posed: (a) through adjustment of the de- 
mand-commodity charge relationships; (b) through action in 
the supplemental or competitive suppliers’ certificate proceed- 
ings; (c) through minimum bill requirements. We shall here 
discuss each of these approaches and demonstrate that the min- 
imum bill provision prescribed by the Commission is an emi- 
nently reasonable choice. 

(a2) Some people have argued that if the primary supplier’s 
commodity rate is no higher than its competitor’s, there will be 
no incentive for the customer to purchase at a high load factor 
from the competitor and relegating the first pipeline to peaking 
service. 

Initially, it should be observed that neither Lynchburg nor 
any other party to these proceedings has recommended this 
mechanism.** As the Commission said (R. 3014-3015): 


* * © none of the customers of Columbia suggested 
that Columbia could be made whole and remain com- 
petitive by substantial increases in its demand rates 
accompanied by decreases in its commodity rates to a 
level competitive with those of the alternate suppliers. 
Such a change would work an extreme hardship on Co- 
lumbia’s full-requirements customers and would appear 
to have few if any advantages for the partial require- 
ments customers. * * * 


Lynchburg does not take issue with this statement. 


“A Commonwealth witness did recommend this as a partial solution 
(R. 1026-1027), but it was not pressed. 

“In the companion Seaboard case, Docket No, G-20272, supra, Lynchburg 
has supported high demand charges as a general principle in gas ratemaking. 
However, it has refrained from making any specific recommendation as to 
a rate design for Seaboard. 
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As a general rule, this type of solution would be unwise. De- 
mand ard commodity charges must ke delicately balanced 
to serve many purposes within a company. For example, if 
the demand charge is too high, interruptible sales, which are 
made at a straight commodity rate, may not shoulder their 
fair share of the company’s fixed costs. And such relationship 
might encourage excessive use of gas as boiler fuel (Cj., e.9., 
Transcontinental Gas Pipe Line Corp., supra, 9 FPC at 50). 
On the other hand, too high a commodity charge may discour- 
age desirable storage (Ibid.,7 FPC at 39). Touse the demand- 
commodity relationship for the purpose of adjusting to compe- 
tition would subvert the basic purpose of the two-part rate 
design and sacrifice its value for other purposes. 

Further, this technique would be most inefficient and ineffec- 
tive in many instances. A balance which would meet the com- 
petition of one customer’s supplemental supplier might be 
totally ineffective as to another’s. 

A high demand charge would fall most heavily on low load 
factor customers “which are more likely to be small distribution 
companies than large ones” (R. 132). The Columbia System 
geyerally has operated at about 50% load factor (R. 975). 
In this way, as the Commission observed (R. 3014), Colum- 
bia. companies share their customers’ risks through a low de- 
mand rate, and participate in their good fortune through a 
relatively high commodity rate. Columbia’s rate design, there- 
fore, is geared to the customers’ ability to pay. But this par- 
ticular rate design manifestly could not be maintained if the 
customers generally were free to purchase their high factor 
loads from competitors. Absent some compelling reason, it 
would obviously be undesirable to burden all of Seaboard’s 
customers with higher demand charges to prevent its loss of the 
high load factor business of some of its customers. 

Finally, the method under consideration would be totally 
ineffective to prevent loss of base loads to competitors with 
lower average unit costs and thus lower average rates. 

(b) The Examiner said that (R. 2890): 


The protection for the Columbia companies of their 
markets as may be required in the public interest from 
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other suppliers should be granted at the time of issuance 
of certificates of public convenience and necessity to 
such suppliers. 


Before discussing the reasons underlying the Commission’s 
rejection of this approach, we should like to point out that 
Lynchburg, the present petitioner, does not adopt or advocate 
this method of protecting Columbia if protection is necessary. 
On the contrary, Lynchburg has expressly contended that Sea- 
board’s PR schedule “should properly be explored” in Sea- 
board’s rate proceeding (R. 2709) and not in the certificate 
proceeding for authorization of an alternative supply (R. 2717). 

In any event, the certificate route has many deficiencies as 
a general solution. 

Because of its ad hoc, piecemeal nature, it is apt to result in 
inequities. For example, when a pipeline’s first customer seeks 
a supplemental supply, the probable resultant decline in sales 
of the primary supplier may not be sufficient to have any im- 
mediate measurable effect on its costs and rates generally. But 
with more and more customers obtaining supplemental sup- 
plies, at some point the cumulative effect of lost sales will pose 
a direct immediate pressure on rates. At this point, the sec- 
ondary supplier’s application must be denied, although by itself 
it is no more detrimental to the primary supplier than were the 
earlier applications which were granted. There is no apparent 
practicable alternative other than denial of any certificate for 
an alternative supply which might encourage the customer to 
restrict its purchases from the primary supplier to any extent 
whatsoever. Cf. United States Gypsum Co. v. Brown, 137 F. 
2d 360, 364 (Em. App.) ; Lincoln Savings Bank v. Brown, 137 
F. 2d_228 (Em. App.). Manifestly, this result would be the 
most restrictive and undesirable from Lynchburg’s point of 
view. The method adopted in the present case, i.e., a provision 
in the primary supplier’s tariff which applies automatically and 
equally to all customers obtaining supplemental supplies avoids 
such potential inequities or severe restrictions. 

Second, the Examiner’s solution would inject into many cer- 
tificate proceedings complicated issues concerning the rates of 
other companies. As the Commission said (R. 3013): 
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* * * we do not believe it would be in the public in- 
terest to complicate and prolong certificate proceedings 
by superimposing 2 complete Columbia system rate case 
each time a new supply is proposed for one of Columbia’s 
customers by another supplier. 


That the minimum bill solution avoids that problem is evi- 
denced by this case. When Lynchburg originally sought sup- 
plies from Transco, Seaboard intervened and vigorously 
opposed (supra, p. 23). When Lynchburg sought to increase 
its Transco supplies from 2000 to 4000 Mef per day, Seaboard, 
with its PR schedule then in effect, did not intervene and the 
increase was authorized in a summary, uncontested proceeding. 

Third, as the present record shows, the certificate method 
is often ineffective, leading to problems perhaps as difficult as 
those it was intended to solve. Despite the Commission’s at- 
tempt to protect Home Gas Company from substantial injury 
when it authorized two of Home’s customers to secure sup- 
plemental supplies, Home suffered a substantial loss of those 
companies’ purchases (R. 3013-3014; Exs. 5, 6, 7; R. 1550~ 
1559). Faced with this fait accompli, Home has designed a 
special schedule for those companies, and an additional Com- 
mission proceeding is now pending to determine the validity 
thereof (supra, pp. 6-7). That special proceeding would have 
been unnecessary had there been a PR schedule in effect ap- 
plicable to all Columbia customers when Central and Rock- 
land originally secured supplemental supplies. 

Finally, the certificate route to protection is perhaps more 
restrictive than the PR minimum bill method. With a PR 
minimum bill provision in effect, a customer may appraise for 
himself the economic advantages and disadvantages in seeking 
an additional supply. With the elimination of the possibility 
that a second supply may have adverse repercussions on the 
first supplier’s costs and rates, the Commission can more readily 
certificate multiple suppliers. 

(c) Lynchburg does not question the validity of minimum 
bill requirements as such. Indeed, it expressly recognizes that 
demand charges amount to minimum bills, although it er- 
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roneously states (Br. pp. 4, 46) that the demand charge is 
“designed to reflect the cost to the pipeline of the facilities 
necessary to make the sale.” See discussion supra, py. 18-19. 

Minimum commodity bills are a commonplace in utility 
rates. As the Commission said (R. 3014): 


* * * Columbia’s competitors have a much higher de- 
mand charge, with minimum bill provisions requiring 
from 65% to 75% load factor. * * *“ 


Lynchburg itself recommended a minimum commodity bill “if 
protection were necessary” (Br. p. 45). 

Lynchburg is clearly in error in stating that the Commission 
“failed to consider less restrictive alternatives” (Br. p. 44). 
After stating its reasons for rejecting both the demand charge 
and certificate proceeding solutions (R. 3013-3015), the Com- 
mission discussed various alternative suggestions. It specifi- 
cally rejected the proposals of Columbia and of the Commission 
staff with the statement (R. 3018) that they— 


* * * appear to represent the two extremes. Each 
in its own way is equally inflexible. * * * 

Lynchburg’s complaint really is that the Commission re- 
jected Lynchburg’s proposal. That proposal was so insubstan- 
tial as to warrant no discussion. Lynchburg proposed (R. 
893) “ an annual minimum commodity bill of 50% of the aver- 
age annual volumes taken over five calendar years immediately 
proceeding the current year.” Under this “formula,” in ten 
years the minimum commodity requirement could be as low as 
884% of the average purchases during the original five-year 


“The record contains considerable evidence concerning the minimum 
commodity bills of other companies (Ex. 12, R. 1573-1579). Transco itself 
maintains minimum commodity bills for customers with contract demands 
in excess of 5,000 Mef per day. 

“ As is true of much of its brief, the reference to Lynchburg’s proposal (p. 
45) is devoid of any record reference. Lynchburg thus states that it pro- 
posed a minimum bill “measured by 50% of the customer’s historic purchase 
volumes” without stating how the “historic purchase volumes” are to be 
computed or even providing a clue to where such formula may be found, 

“Lynchburg would substitute “five year running average, takes e° © for 
a base period” (R. 894). 


y 
oe: 
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base period.*® As one witness said (R. 963), the proposa: was 
“absolutely meaningless,” since— 


When you keep taking half of something, as you go 
down the line you finally arrive at the point where you 
have nothing left. 


In addition, Lynchburg’s proposal for an annual minimum, 
without any monthly minimum, would not solve, and actually 
might aggravate, the problem of PR customers’ using Colum- 
bia’s facilities solely for peaking service. This was a major 
problem which gave the Commission concern (R. 3014). 


5. The provisions other than the minimum commodity bill 


The other provisions of the PR schedules to which Lynch- 
burg objects are similarly designed to meet the problem pre- 
sented without unduly restricting the PR customers’ freedom 
of action. 

(a) The due diligence clause 


Exhibit 20 (R. 1593), Lynchburg’s projected annual pur- 
chases of gas during the years 1961 through 1965, shows that it 
does not contemplate seeking any additional supplies from 
Seaboard. That being so, the presence or absence of a due 
diligence clause cannot be of any moment to Lynchburg, the 
only Columbia customer who is objecting to the Commission’s 
decision. 

The Commission rejected both Columbia’s request for elimi- 
nation of the due diligence and staff’s recommendation for its 
retention unchanged. Instead, it adopted a middle ground 
tailored to the different situations of full and partial require- 
ments customers. So long as the demand supply situation is 
such that regulation is necessary, the customer who is depend- 
ent on one supplier needs protection as to this supply in order 
to approach reasonable equality with those more fortunate 
customers who have access to multiple sources. The Commis- 
sion therefore concluded (R. 3020) that 


“Base period, 1957-1961: 1962, 50%; 1963, 45%; 1964, 39.5% 1965, 
33.45% ; 1966, 26.9%; 1967, 19.49%; 1968, 16.43%; 1969, 13.58%; 1970, 
10.99% ; 1971, 8.74%. 
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* * © the needs of the PR customers should be con- 
sidered by Columbia in connection with each of its ex- 
pansion programs and only insofar as additional service 
would be economic after meeting all the needs of full 


requirements customers. 


Lynchburg can scarcely claim any equitable right to have Sea- 
board provide additional supplies while resisting any require- 
ment that it commit itself to purchase sufficient quantities 
of gas to make the service economically sound. 


(b) The ratchet 


Columbia’s CDS tariffs provide that full requirements pur- 
chasers may reduce their contract demands up to 10% in two 
annual steps of 5% each.’ Gas contracts are generally made 
on a long-term basis, providing the stability which the Commis- 
sion believes is in the public interest. ‘Thus, some provision is 
reasonably necessary to avoid hardship to customers through 
unanticipated loss of their sendout loads. Since full require- 
ments customers cannot reduce their contract demands unless 
their sendout loads decline, there is no reason to define specific 
conditions under which they may reduce their contract de- 
mands. The 10% limit on the amount of such reduction pro- 
vides a reasonable degree of the security of the supplier’s over- 
all operations necessary to assure continued adequate service to 
all its customers. Nor is there any reason to provide for up- 
ward adjustment of their contract demands in the event of an 
increase in the sendout loads, since the full requirements cus- 
tomers will necessarily increase their contract demands with 
increasing sendout loads. The supplier will thus automatically 
share in its full-requirements customers’ expansion. 

The PR customer’s situation, however, is different. Because 
the PR customers might economically reduce their contract 
_ demands without any reduction in their sendout loads and 
need not share increased loads with their suppliers, an ap- 
proach different from that applicable to CDS customers is 
obviously needed. The Commission’s solution, recommended 
by its staff (Ex. 27, R. 1620), calls for redetermination of the 


“ Contract demands may also be changed by mutual agreement. 
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minimum bill in the event of 2 10% increase or decrease in 
the customer’s industrial sales or if its contract demand is 
changed by agreement. Since industrial sales are most apt 
to fluctuate widely, this provision is clearly reasonable.* 
Coupled with the 80% basic figure, it can hardly be held 
oppressive as to the customer. 


6. Alleged discrimination 


The PR schedule approved by the Commission serves to 
equalize the positions of full and partial requirements 
customers. 

As the Third Circuit unequivocally held in Michigan Con- 
solidated Gas Co. v. F.P.C., 208 F. 2d 895, 901: 


* * © There is clearly a difference in the situation 
of those customers which are wholly dependent on Pan- 
handle for their natural gas and those which have an- 
other source of supply as well. To distinguish in 
treatment between the two classes cannot of itself alone 
result in an undue preference or advantage or in an 
unreasonable difference in service. 


Since full requirements customers cannot withhold their 
high-load-factor business from their suppliers, there is no rea- 
son for any provision designed to prevent such action. It would ° 
impose an unnecessary burden on the full requirements cus- 
tomers to compel them to pay for any gas not purchased during 
low-demand periods, when they have no opportunity to com- 
pensate therefor by turning to other supplies in times of large 
requirements. 

Partial requirements customers, on the other hand, are able 
to shift part of their share of the supplier’s fixed costs to the 
other customers. And, unless prevented, they will do so, since, 
as previously shown, they can thereby generally secure lower 
average rates.” Further, they will ordinarily have to main- 
tain a high load factor with the competitive companies in 


“The Joint Statement proposal, from which the 80% of base period load 
factor was taken, keyed contract demand reductions to losses of industrial 
loads. 

“Lynchburg proclaims (Br. p.' 25, n. 24) its obligation to purchase its 
gas as cheaply as possible, 
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order to meet their minimum commodity bill requirements, 
which often require an average daily purchase equal to 65% 
to 75% of contract demand. 

Thus, the minimum bill requirement in the PR tariff actu- ' 
ally serves to equalize the positions of the two classes. Rather 
than creating discrimination, it lessens an existing discrimi- 
nation without sacrificing the advantages of multiple supplies 
which some customers are lucky enough to have. 

To require identical treatment of dissimilar classes is often 
precisely as discriminatory as providing different treatment 
for people or classes identically situated. Cf. Madison Park 
Corp. v. Bowles, 140 F. 2d 316 (Em. App.), in which it was 
contended that a uniform rent freeze date was invalid because 
its impact varied from class to class. 

A difference in treatment between two classes does not alone 
establish a legal wrong. Cf., e.g., Curtiss Candy Co. v. Clark, 
165 F. 2d 791, 795-796 (Em App), cert. denied, 334 U.S. 820, 
where, in a price control case, Judge Lindley said: 


* * * Invalid discrimination cannot be established by 


showing generally that other groups have been differ- 
ently treated. There must be evidence that the group 
complaining has been affected unfairly and inequita- 
bly and that no reasonable basis exists for the difference 
in treatment accorded the various groups. * * * 


The PR schedule here in issue does not create a dual rate 
system such as was involved in F.M.B. v. Isbrandtsen Co., 
356 U.S. 481," and the I.C.C. decisions on which Lynchburg 
relies." In those cases, persons with equal access, both legally 
and factually, to multiple supplies were charged different unit 


” Tsbrandtsen also involved, perhaps most importantly, a powerful hori- 
zontal conspiracy. The statute under which the case was decided (Shipping 
Act of 1916, 39 Stat. 728, as amended, 46 U.S.C, § 812) was thereafter 
amended to permit conference rates if not disapproved by the commission 
(Pub. L. 85-626, §1, 72 Stat. 574) and subsequently a specific statute was 
enacted permitting dual rates approved by the Federal Maritime Commis- 
sion. Pub. L. 87-346, $1, 75 Stat. 762, 46 U.S.C. § 813a. 

“Contract Rates—Rugs and Carpeting—Amsterdam, N.Y. to Chicago, 
313 ICC 247, affirmed sub nom. New York Central R. Co. v. United States, 
194 F. Supp. 947, affirmed, 368 U.S. 349; Guaranteed Rates, Sault Ste. 
Marie, Ontario, to Chicago, $315 ICC $11. 
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rates for precisely the same services, dependent solely on the 
portion of their own requirements which they took from the 
carrier or group of carriers. In the present case, all purchasers 
pay the same unit retes, with a minimum bill provision designed 
only to assure that the PR customers bear a fair share of the 
supplier’s fixed costs, as the full requirements customers are 
necessarily bound to do. The PR minimum bill is much less 
restrictive than other reduced rate and minimum quantity 
provisions which the I.C.C. has approved in many cases. See, 
e.g., Coal to New York Harbor Area, 311 ICC 355, 366-367, 
and cases there cited.** 


7. The alleged contract issue 


Under Sections 4 and 5 of the Act rate schedules govern 
“rates and charges, together with all contracts which in any 
manner affect or relate to such rates, charges, classifications, 
and services.” Provisions specifying the dollars-and-cents rate 
levels are no different under the Act from any other terms and 
conditions included in a rate schedule which affect the ultimate 
amount to be paid. All provisions of a schedule are subject 


to change in the same manner. 

Seaboard’s service agreements (R. 1387, 1389) provide that 
gas delivered thereunder shall be paid for under Seaboard’s 
“effective rate schedule * * * or any effective superseding rate 
schedules.” This quoted language is identical to the language 
which in United Gas Pipe Line Co. v. Memphis Light, Gas and 
Water Division, supra, 358 U.S. 103, was held to permit the 
seller unilaterally to seek a change under Section 4(d) of the 
Act. 

The Memphis decision, therefore, is a complete answer to 
Lynchburg’s argument (Br. pp. 47-49) that Seaboard was not 
authorized to file, and thus the Commission could not authorize, 
any change in the terms under which Seaboard was serving 
Lynchburg. Under Memphis, the language above quoted con- 
stitutes contractual consent by the customer to any change in 
the terms of service the Commission might approve. 


52 It may not be amiss to observe that Lynchburg, itself a public utility, 
states (R. 885) that it prescribes minimum bills for two of its many indus- 
trial customers. 
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B. The antitrust laws 


The Commission did not rule on the contentions by some 
of the intervening customers that the PR schedules proposed by 
Columbia constituted violations of the antitrust laws, since the 
Commission is without jurisdiction to enforce those laws or to 
determine whether they have been violated (California v. 
F-P.C., 369 U.S. 482; United States v. R.C.A., 358 US. 334; 
Pittsburgh v. F.P.C., 99 App. D.C. 113, 126, 237 F. 2d 741, 754). 
But, as was its duty under the cases cited, the Commission did 
consider the policy of the antitrust laws and concluded that, 
while Columbia’s proposal should be rejected, a modified PR 
was proper and necessary. 

While we are not aware of any decisive ruling on the question, 
a recent dictum by the Supreme Court tends to indicate that, 
since no antitrust action has been brought, this Court may 
decide the antitrust issues in the present review proceeding 
(United States v. Philadelphia National Bank, 374 U.S. 321, 
353-354) : 

* * © We recognize that the practical effect of apply- 


ing the doctrine of primary jurisdiction has sometimes 
been to channel judicial enforcement of antitrust policy 


on + 


into appellate review of the agency’s decision, 


Lynchburg contends that “the contracts entered into between 
Columbia and its customers” (Br. p. 27), z.e., vertical arrange- 
ments, are violative of Section 1 of the Sherman Act and Sec- 
tions 2(a) and 3 of the Clayton Act (15 U.S.C. §§ 1, 13(a) 
14). It is to these contentions that we shall restrict our 
discussion.** 

Lynchburg does not point to a shred of evidence that the PR 
schedules here under attack will in any manner tend to restrain 
competition or create a monopoly. On the contrary, as shown 
in Point I (supra, pp. 11-13), the record affirmatively shows an 
increasingly competitive situation, unrestrained by Columbia’s 
_ PR schedules. In its brief (p. 3), it states that in 1962, the 
first, year it was authorized to purchase from Transco, it actu- 

® Specifically we shall not discuss the position, pleaded by one of the other 


intervening purchasers (R. 2785) but not pursued, that there was an illegal 
horizontal agreement or conspiracy among the Columbia companies, 
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ally bought one-sixth of its total supply from that company. 
This figure is expected to increase to 35% by 1965. 

Thus, viewed as a factual matter, the antitrust issues tendered 
must be decided against Lynchburg." 

The question clearly is a factual one, since the PR schedule 
provisions manifestly do not constitute per se violations, which 
the Supreme Court has recently defined as: 


* * * soreements or practices which because of their 
pernicious effect on competition and lack of any redeem- 
ing virtue are conclusively presumed to be unreasonable 
and therefore illegal without elaborate inquiry as to the 
precise harm they have caused or the business excuse 
for their use. [Northern Pacific R. Co. v. United 
States, 356 U.S. 1, 5.] 


We have demonstrated that the PR schedules involved have 
more than their share of “redeeming virtues”; they serve to pre- 
vent full requirements customers from shouldering costs right- 
fully payable by partial requirements customers and narrow 
the advantage which partial requirements customers enjoy 
over full requirements customers. Above all, they enable the 
sellers to meet their continuing obligation to serve all their 
customers at reasonable rates (United Gas Pipe Line Co. v. 
Memphis Light, Gas and Water Division, supra, 358 US. at 
113). 

Even in unregulated industries, completely exclusive dealing 
contracts do not necessarily constitute per se antitrust viola- 
tions (Tampa Electric Co. v. Nashville Coal Co., supra, 365 
U.S. 320; cf. White Motor Co. v. United States, supra, 372 
US. at 262-263). A fortiori, the infinitely less restrictive 
minimum bill requirements involved in the present case could 
not be per se violations without reference to their factual 
contexts. 

The rule of reason is controlling, and it “normally requires 
an ascertainment of the facts peculiar to the particular 
business.” (White Motor Co. v. United States, supra, 372 US. 
at 261.) 


“The present case thus presents a striking contrast to the detailed show- 
ing of adverse effects on competition made in F.7.0. v. Anheuser-Busch, 
Inc., 363 U.S. 536, 540-541, on which Lynchburg relies. 
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Although regulation does not remove the natural gas indus- 
try from the ambit of the antitrust laws, the impact of those 
laws must be viewed “in the light of the special considerations 
that have influenced Congress to make specific provision for the 
particular industry.” (F.C.C. v. R.C.A. Communications, Ine., 
346 U.S. 86, 98 (cf. also pp. 91-95) ; M: ackay Radio & Tel. Co. v. 
P.C.C., supra, 68 App. D.C. 336, 97 F. 2d 641.) Since the Com- 
mission could have denied Lynchburg the right to receive serv- 
ice from Transco if such service would not serve the public 
convenience and necessity, it could, as it did, grant that privi- 
lege on such conditions as assured its consistency with the pub- 
lic interest (Atlantic Refining Co. v. PS.C. of New York 
(CATCO), supra, 360 U.S. 378; Texaco Inc. v. F.P.C., 290 F. 
2d 149, 155 (C.A. 5)). 


C. The Real Issue 


We have shown that the PR schedule to which Lynchburg 
objects does not create or maintain any discrimination between 
classes of purchasers and does not tend to restrain competition 
or create a monopoly. There is no evidence that the PR sched- 
ule will adversely affect Columbia customers. 

The fact is.that limitation of competition is inherent in the 
nature of the industry and the regulatory pattern of the Natural 
Gas Act. Lynchburg’s real complaint is against the fact that 
Seaboard’s average unit rates are higher than Transco’s (Br. 
pp. 25, 32) * a fact arising under the individual cost-of-service 
ratemaking, unrelated to the PR schedules. It is to be hoped 
that all natural gas companies will operate with increasing 
efficiency, with a resultant curb on prices. But for the Commis- 
sion to permit some companies to lose substantial portions of 
the business on which their rates have been established would 
not contribute to accomplishing that result and would be anti- 
thetical to the statutory purpose of equitable distribution at the 
lowest reasonably obtainable rates. 


™ See, ¢.g., its allegation of a “very real loss to Washington, or to other 
Columbia customers (and the ultimate consumers), as a result of their 
purchasing at Columbia's higher rates rather than the lower rates offered 
by Columbia’s competitors” (Br. p. 44). 
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Lynchburg has leveled several charges which might be rele- 
vant to Seaboard’s rate level. But, since the justness and rea~ 
sonableness of Seaboard’s rates are not open in this case,“ 
injection of this :niscellany of arguments injected by Lynch- 
burg is improper. 

For example, it refers several times to Seaboard’s facility 
charge (e.g., Br., pp. 5, 8) and its BTU charge (Br., pp. 5), 
which it claims weigh heavily on Lynchburg. Manifestly, 
there is simply no relationship between the PR schedules and 
these questions, which concern costs and rate levels. 

Equally irrelevant to the PR schedule is Lynchburg’s alle- 
gation (Br. pp. 7-8, 44) to the effect that Seaboard unwar- 
rantedly refused to permit an increase in Lynchburg’s contract 
demand without an increase in the facility charge to cover en- 
larged facilities. The material placed in the record by Lynch- 
burg (Ex. 19, R. 1586-1592) shows a disagreement between the 
parties as to the adequacy of the existing lateral to provide ad- 
ditional service. If Lynchburg desired the additional service 
from Seaboard and believed that Seaboard could provide it 
without enlarging its facilities.°7 Lynchburg could have sought 
an order by the Commission under Section 7(a). It appears 
reasonable to conclude that Lynchburg does not seriously want 
to increase its purchases from Seaboard, since it emphasizes 
Transco’s lower rates (Br. pp. 8. 16, 32) and at the hearing pro- 
claimed its intention of securing increased gas from Transco 
(R. 1082-1084).* In any event, the absence of a PR schedule 


* As a matter of fact, it was on the joint motion of Lynchburg and other 
customers (R. 2655) that the PR and rate level issues were separated (R- 
2768) after the Commission had initially consolidated them. Seaboard’s 
rate level case was settled on April 21, 1961 (25 FPC 763). In a pending 
proceeding arising out of a later increase filed by Seaboard (Docket No. 
G-20272), the parties, including Lynchburg, have agreed as to Seaboard’s 
cost of service. 

"Compare Lynchburg’s argumentative statement (Br. p. 21) that “in 
almost all cases such new or increased service [to meet the increased 
market demands of its existing customers] would require an enlargement 
of facilities or, in the absence of such enlargement, would —_ the ability 
of the pipeline to serve its existing customers.” 

™ Lynchburg’s implied allegation (Br. p. 8) that it sought gas from 
Transco because of Seaboard’s refusal to increase the.contract demand 
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would not help Lynchburg in winning its controversy with Sea- 
board as to the adequacy of existing facilities to provide an 
increased contract demand. 

And Lynchburg’s critical references to the 20-year terms of 
Seaboard’s contracts (Br. pp. 32, 48) are both irrelevant and 
unwarranted. Long term contracts are traditional in the in- 
dustry. They are a virtual necessity in the regulatory system 
since, as we have shown, the purposes of the Act can be achieved 
only if there is reasonable assurance that certificated companies 
will be able to render continuing service at reasonable rates. 

Thus, although Lynchburg has paraded an assortment of 
grievances against Seaboard, its objections to the PR schedule 
are entirely theoretical, and, even on a theoretical basis, they 


are unsound. 
CONCLUSION 


For the foregoing reasons, the petition should be dismissed 
or the Commission’s order should be affirmed. 
Respectfully submitted. 
Ricwarp A. SOLOMON, 
General Counsel, 
Howarp E. WAHRENBROCK, 
Solicitor, 
ApranaM R. SPALTER, 
Assistant General Counsel, 
JosEPHINE H. K1EIn, 
Attorney, 
Francis J. McSHALLEY, 
Attorney, 
For respondent. 
Federal Power Commission, 
Washington, D.C., 20426. 
SrpremBer 16, 1963. 


—— 

without enlarging the facilities is inaccurate. That disagreement between 

Lynchburg and Seaboard arose in 1959 (Pet. Br. pp. 7-8; R. 1588-1592), 

while Lynchburg had applied to the Commission for service from Transco in 

1957. Transcontinental Gas Pipe Line Corp., 21 FPC 138, 143-144 affirmed 

aud nom. Lynchburg Gas Co. v. P.P.C., 205 F. 24 SAT (C.A. 3). See dis- 
cussion, supra, pp. 22, 41. 


APPENDIX A 


JoHN P. CorNELL, 
Vice President. 
ATLANTIC SEABOARD CorPORATION, 
Address reply to: 
Posr Orrics Box 1273, 
CHARLESTON 25, WesT VIRGINIA, 
August 14, 1963. 
Mr. Ronaup Lay, 
Federal Power Commission, Room 702, Mather Building, 916 
G Street, N.W., Washington, D.C. 

Dear Mr. Lay: In accordance with an informal request by 
you to Mr. W. C. Hart, there is attached three (3) copies of 
data which shows that there is no refund due Lynchburg Gas 
Company in Docket No. G-16401. 

The refund computation is based on the difference between 
the revenue collected from Lynchburg Gas Company from 


November 1, 1961 through March 31, 1963 under provisions of 
CDS-PR-1 Rate Schedule as filed and effective October 2, 
1958 and what such revenue would have been under provisions 
of the CDS-PR-1 Rate Schedule as filed on February 25, 1963 
and made effective as of October 2, 1958 by letter of the Com- 
mission dated April 1, 1963. 

Very truly yours, 


Joun P. CorNELL. 
Attachments. 
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ScHEDULE No. 1.—Computation of “Number of days’ use” in base period and 
dase month per pargraphs 6 a and b of CDS-PR-1 Rate Schedule for in- 
clusion in service agreement with Lynchburg Gas Company effective 
Nov. 1, 1961 


CeOVWAMAraene 


October 1959 
November... 
December... 

January 1960 


September... 


12 month 
total......-- 


October... 
November, 
December. . 
January 1961. 
February... 
March... 


12 month 
total........ 


24 month 
total........ 


12 month average... 


“Number of days’ 


Total sale 
volume 
per books 


a) 


129, 050 
173, 082 
189, 315 
207, 730 
207, 654 
209, 861 
132, 137 
119, 831 

96, 053 


96, 772 


“(1.081) 


85, 700 |. 


93, 683 |. 


1,740, 857 |... 


“Number of days’ use” in base period 


1,051 


actual Btu 


Net-CDS- 
1 Rate 
Schedule 
volumes 


sist ssa se sa sase 


SSSS88882888 


| 


Num- 
ber of 
daysin 


Average contract demand 
of “base period’”’ 


Monthly 
contract 
volume 


(7) 
(5) X) 


217,000 
210, 000 
217, 000 
217, 000 
203, 000 
217,000 
210,000 
217,000 
210, 000 
217,000 
217,000 
210,000 


2, 562, 000 


213, O54 
210, 241 
184, 036 
182, 937 
168, 069 
125, 932 
99, 736 
88, 306 
99, 198 
98, 307 


125, 626 |. 
171, 985 |- 


211,079 
210, 248 
181, 360 
176,910 
166, 296 
125, 932 
99, 736 
88, 366 
99, 198 
98, 307 


assess 


MANNY 


1, 782, 181 


3, 467, 837 |... 
[eer | as 


1, 733, 919 


“* Number of days’ use’’ in base month 


Volume of Base Month—July 1900. 
Contract Demand of Base Month 


“Number of Days’ Use" in Base Month, 


217,000 


SS  ——————————— 


gaeeeccee 
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902 "be 
908 ‘be 
Lee 


£39 ‘t% 
1898 


016 ‘se =| gos ez 


Contract demand - - 


Billing demand... 
Commodity cost. 
Btu adjustment 


(om 
Facility charge.. 


Annual volume... 
Sum monthly billing demands. Mef. . 


Demand rovenues. ...------ dollars... 
Commodity revenues, .....---do- 
Transportation revenues. 


Total... 
‘Unit revenues, 
Load factor... 


Total rovenues....... 
Total annual volumes, 
Average unit revenues 
cents/Mcf.. 


APPENDIX B 


Exurair 20 (SHEET 1).—Substituting current rates for Transco and 
examiner's rates for Seaboard 


1961 


1,784, 000 
84, 000 


1962 1963 


Seaboard R/S CDS-1: D, $2.86 and C, 32. 


1, 773, 000 
84, 000 


1964 


1,850, 000 
84,000 


240, 2: 
573, 734 


240,240 
570, 197 


12,012 
27,432 28, 510 
112, 000 112, 000 


940, 334 962, 959 


—————EE 


240, 240 
504,960 


a 


A3 
69.4 


Transco's Rate Schedule G-2: D, $2.91 and C 


444, 000 600, 000 
19, 506 27, 648 


ed 


772, 000 
32,724 


12,012 
30, 874 
112, 000 


1, 012, 598 


53.78 


1,029,815 | 1,166,720 
1,915,000 | 2, 160, 000 


57,024 80, 456 
121, 212 163, 800 
48, 150 48, 150 


226, 386 292, 406 
51.0 7 
74.5 71.3 


Averago Unit Revenues 


54.27 


1 Docket No. G-20272, Initial Decision, June 19, 1963, 
2 Docket No. RP 61-13, Letter Order of Apr. 22, 1963. 
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Exursrr 20 (Sueet 2).—Total requirements assuming 100% load factor take 
from Transco and balance from Atlantic Seaboard 


SELES SESE Se 


1961 | 1962 | 1963 | 1964 | 1965 


Seaboard R/S CDS-1 Examiner's Rates: D, $2.86 and C, 
32.16¢! 


1,731,000 | 1,420,000 913,000 
Contract demand $4, 000 84,000 84, 000 


‘Demand revenue. ....- 240, 240 240, 240 240, 2! 
Commodity revenuc...--.----d0...- 556, 690 456, 672 293, 621 
Btu adjustment: 
---d0..-. 12,012 12,012 12,012 
27,835 22,834 14, 681 


112,000 112, 000 112,000 | 


948, 77 843, 7: 672, S54 


4.81 59, 42 73. 6 
67.75 55.5 35.74 


EE 


Transcontinental R/S G-2 Rates Effective Feb. 1, 1963: 
D, $2.91 and C, 27, 


rs 


Volume. 730,000 1, 460,000 
24,000 48, 000 
—— - = ———— 
69, 840 139, 680 

199, 290 398, 580 
48,150 


586, 410 


43. 46 y . 40.17 
1,161,038 1,422, 739 
eT = = 


2,150,000 | 2,372 2,858,000 


49.78 


Exhibit 20 total unit cost 
(adjusted to above rates) 


1 Docket No, G-20272, Initial Decision, June 19, 1963. 
2 Docket No. RP61-13, Letter Order of Apr. 22, 1963. 
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APPENDIX C 


Lynchburg Gas Company 


Under Seaboard PR Festimated purchases by Lynchburg from 
schedule Tecord a 


Monthly | Minimum} From 
dill load | Transco 


1 Purchases from Seaboard, ee ag ee R, 1065-1066. 
31.5% for 31 day montb 
# Monthly minimum loed factor = tn Fr 32.5% for 30 day month 
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TRANSCONTINENTAL GAS PIPE LINE CORP. ond ATLANTIC SEABOARD CORPORATION 
Rates per MCF of gas at varying lood factors 


AVERAGE RATE PER WCE 


Lecewo 


eahand tiled votes, Suhedele COS |, 
(Devker G 20272) 19 25 wer hha demand, 
22 Vo poe bet commedty 


Seatannd sees, Sebebele COS). wader 
Ememenes’s Oncveran on Onebor G 20272 
$2 Oe om tie! demand, 32 leg per et 
cometey 


‘Tranece, Sechedele G2, oltertene at tome 
of heerung o Soohaard Cnatot C1640) 


‘Toentee, tehedele C2, eftectroe Fer 1, 
ne 


“on 45% 50% 56% 6O%ES% 75% BON SORIOON 
LOAD FACTOR S 
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